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EVOLUTION IN THE MOVEMENT FOR RE- 
FORM OF PROCEDURE. 





For many months this Journal has open- 
ed its columns to the advocates of new 
methods in the administration of law. This 
country has presented an apparent paradox 
in its courts of justice. Progressive as it 
has been in the fields of commerce, of in- 
vention, of transportation, of agriculture, 
of education and of the arts and sciences, 
it has lagged in many ways in so far as 
personal effort may dedicate itself to the 
general good. Even philanthropic work 
gives too little evidences of its existence, 
except as it blossoms out in apotheosis 
of one who has wearied of piling up mil- 
lions, and carves a name on the marble 
front of an institution. It may be thought, 
therefore, that the movement for reform in 
judicial procedure begins to bear fruit, be- 
cause the race for the tangible things, 
which separately and severally appeal to us, 
urgently demands its freedom from handi- 
caps. 

It would seem that the lawyer needs this 
reform as a substitute for whatever advan- 
tage he once may have believed he pos- 
sessed in the deadly aim of technicality or 
the deft hobbling of the feet of justice. 
Whatever may have been the view of any 
lawyer or any part of the people of this 
country, in other days, about the practice 
of the law, the prevalent view now is that 
courts are failures, not worthy of a learned 
profession’s loyalty, and not deserving a 
layman’s support and respect, if they are 
either merely arenas for dialectics in delay 
or uncertain avenues to practical goals. 

The practical side of this country, which 
largely may have prevented investigation 
into the defects of our judicial system, feels 
their burden more than ever before. The 
lawyer must appreciate that, like Othello, 
his occupation is gone unless that burden 
is removed. And the judges of our courts, 





instead of feeling that they are held in 
honor and respect. will learn that they are 
beginning to be looked at askance. 


The age is impatient of what obstructs, 
notwithstanding that its spirit may have 
caused or, at least, have made possible, the 
existence of a system in which obstructions 
lie across the path to results. It does not 
philosophize and it does not analyze, except 
as personal, and not patriotic, desire 
prompts. But when the shoe of that desire 
pinches, it makes itself heard. It is doing 
this now about the courts, and lawyers and 
laymen join in the rising chorus of com- 
plaint. 


This temper is an excellent prophesy of 
results, because there are few, if any, prob- 
lems, to which the earnestness of the Amer- 
ican mind addresses itself, whose solution 
is not achieved as completely as elsewhere 
in civilized lands. 

The days, when lawyers, happening to 
be legislators, or committees from bar as- 
sociations, giving a sort of perfunctory ap- 
proval of what one or two working mem- 
bers offer, were mainly responsible for the 
codes of their states, are passing. 


It is now asked insistently, if justice 
may not proceed more expeditiously and 
with fewer mishaps to the end, than has 
been the case. Miscarriages by juries are 
not so much deplored as slips in technicality 
or delays in the doing of justice are con- 
demned. When a financier can conclude a 
million dollar transaction in a day, he can- 
not understand why a suit for a hundred 
dollars may run over years, or an accused 
not know his fate, until the final result re- 
vives old recollection of an event. 

Thus the situation, and to it the public 
spirit of lawyers has begun to address it- 
self after the manner of those who obtain 
results in the pursuits of which we have 
spoken. The people, who are not lawyers, 
know that the problem is a large one and 
that the old kind of tinkering will make 
confusion worse confounded. But the law- 
yers must soon “make good,” or the work 
of reform will be taken from their hands. 
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This exordium leads us to notice one 
code, where the needs to which we have 
alluded in general terms appear to have re- 
ceived specific treatment. The State of 
New Jersey had as good a system, we ven- 
ture to believe, as other states of the union, 
but its new code of practice provides many 
things, which are departures from the old 
order of things. 


Look at the following for example: “In 
case a new trial is granted, it shall only be 
a new trial of the question or questions 
with respect to which the verdict or de- 
cision is found to be wrong, if separable.” 
And this: “When a new trial is ordered, 
because the damages are excessive or in- 
adequate and for no other reason, the ver- 
dict shall be set aside only in respect of 
damages and shall stand good in all other 
respects.” 

It discourages sham claims and defenses 
by the court’s taxing costs incurred thereby. 
It compels denials to be direct and non- 
evasive. It provides for dilatory pleas be- 


ing determined by the court upon affidavits ! 


or otherwise as the court may direct. In 
actions for debt or liquidated damages the 
defendant must by affidavit or other proofs 
satisfy the court that he is entitled to de- 
fend. 

Many other things conducing in like man- 
ner to the avoidance of litigation or its 
being defended against, unless controversies 
are in good faith, and to the sustaining of 
whatever has been properly won in a trial, 
appear in this new code. No more, or, at 
least, not often, may trials be had under 
such a code as New Jersey has adopted, 
and errors place the parties back at the 
beginning of the controversy. This single 
thing will be hailed as a greater result in 
the eye of the layman, then all the refine- 
ments in pleading and practice in which 
the acumen of the lawyer may delight. 

And yet, how opposed to every theory of 
a system trying to be useful is it, that its 
labors should be like those of Syssiphus 
rolling a stone to the top of a hill, when 
it descends to be pushed up again by more 
wearied arms. No more will the commer- 





cial needs of our country be patient at this, 
than will the deterrent nature of our crim- 
inal justice be enhanced. 


In this issue we have preferred to yield 
the floor to our contributors in proposing 
specific measures for the attainment of re- 
form. We have had our say along this 
line, and now rejoice that this journal has 
become recognized as one of the most 
prominent vehicles for the profession to 
give expression to its views in this move- 
ment now beginning to roll up its results. 








NOTES OF IMPORTANT DECISIONS. 





WILLS—JOINT WILLS AS PROVING IR- 
REVOCABILITY BY THE SURVIVOR.—The 
New York Supreme Court in Appellate Divi- 
sion, recognizing as settled law that, where it 
is shown dehors the wills themselves. that 
they were made upon a contract or agreement, 
the survivor receiving benefit from a_ will 
of him first dying, cannot revoke his own 
will, decides by a majority of three to two, 
that a joint will may furnish its own evidence 
of such a contract or agreement. Rastetter v. 
Hoeninger, XLIV. Chicago Legal News, 409. 

The dissenting opinion referring to a N. Y. 
Court of Appeals case as to mutual wills, 
where the contract or agreement was held to 
have been established by aliunde evidence, 
said: “As I understand that case it holds that 
such an agreement to deprive the parties of 
their statutory right of revocation must be 
proved de hors the will itself. Under that case 
an agreement may be found from all the facts 
and circumstances surrounding the _ transac- 
tion and the mutual relation of the parties, 
but such an agreement must be found as a 
matter of fact.” 

The Court of Appeals discussed a joint will 
in an English case and remarked that such a 
fact: “While not conclusive, it was a material 
circumstance to be considered.” Where, how- 
ever, it is admitted that the mere fact of a 
will being a joint will is material evidence up- 
on the question of a contract or agreement by 
the survivor to surrender his statutory privi- 
lege of revoking a will,it seems to us, that re- 
citals therein of its having been executed upon 
a contract ought to make it conclusive evi- 
dence. 

It may be readily agreed that similar recit- 
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als in mutual wills would not dispense with 
proof of an agreement, so as to estop the last 
survivor, because he would not be bound by 
what the prior decedent said, unless, at least, 
a legacy or devise to him was conditioned ex- 
pressly upon such recitais being acceded to. 
But, as to a joint will remaining unrevoked in 
the life of both testators, there is a contractua! 
agreement, that, upon the death of the prior 
decedent, the recital of an agreement may be 
declared in the necessary probate and publica 
tion of the joint will. 

If the joint will shows indisputably that 
each testator agrees to irrevocability after the 
death of either, why should proof dehors be 
required? It shows the contract of each with 
a valuable consideration for its support, and 
it is only by contract that revocability is de- 
stroyed. 





DAMAGES — APPORTIONING AS _ BE- 
TWEEN TWO COMMINGLING CAUSES.—In 
a Kansas trial court the jury were instructed 
that “if they believe from the evidence that 
plaintiff’s condition was partly caused by plain- 
tiff’s voluntary and excessive use of intoxicat- 
ing liquors, and you cannot separate the two, 
then the plaintiff cannot recover in this action, 
because it is not only necessary in an action 
such as the one at bar, for the plaintiff to show 
that he is entitled to recover from the defen- 
dant, but he must show what the amount of 
such recovery should be.” O’Keefe v. Kansas 
City W. Ry. Co., 124 Pac. 416. 

In this case it was found that the intoxica- 
fion did not contribute to plaintiff’s being in- 
jured. Many cases, we believe, hold that dam- 
ages are assessed according to the injury in- 
flicted on one in the condition he is at the 
time he is injured. Here the court seems to 
distinguish that principle by the fact of the 
condition being brought about by voluntary in- 
toxication and the Supreme Court accepts 
that part of the instruction as correct. There 
are cases where damages are aggravated by 
subsequent lack of care and for the aggrava- 
tion there is to be no recovery. 

The instruction as to aggravation of dam- 
ages by intoxication existing at the time of 
the injury was held error, because in a claim 
of this nature the party must merely “produce 
evidence showing the manner, circumstances 
and extent of the injury. * * * But the 
amount to be awarded must be left to the jury. 
Ordinarily it cannot -be definitely fixed by the 
evidence.” 

This is rather a singular question, and we 
perceive it is held that the usual rule as to 
non-separableness leaving one upon whom is 





the burden of proof without remedy is not ap- 
plied, because definite proof is not required in 
this class of cases, so far as damages are cor- 
cerned. ° ; 

Another distinction, too, lies in the fact that 
the non-separable doctrine has been applied 
only in cases where a fund or a mass of prop- 
erty is the subject-matter of litigation. Plain- 
tiff’s intoxication, whether it required, as the 
court held it did, that the jury should subtract 
aggravation or not, had no direct, but only an 
indirect, relation to a mingling of injuries, or 
it would have been contributory negligence. 








“SUIT ON MOTION” IN VIRGINIA AND 
WEST VIRGINIA. 





During the present controversy with re- 
gard to reform in procedure we have heard 
frequent reference to the “suit by motion” 
common to Virginia and West Virginia. Mr. 
George E. Price of Charleston, W. Va., one of 
our esteemed correspondents, furnishes us 
with a clear statement of this form of pro- 
ceeding. He says: 

“In Virginia and West Virginia we have 
had for many years the right to recover money 
due on contract simply on motion, after giving 
thirty days’ notice in writing in the most in- 
formal way. Originally it required sixty days’ 
notice, but for many years it has been only 
thirty days, and when the suit is on an offi- 
cer’s bond, and in some other cases, only ten 
days’ notice is required. Code, ch. 121, sec- 
tions 4, 5, 6, 7, and 8. The courts have held 
that these notices, which take the place of 
declarations, need not follow any particular 
form, but that if there is enough in the notice 
to give the defendant information of what the 
claim is it is sufficient. Nothing could be sim- 
pler than this proceeding. Our court has held 
that such a notice must be served and filed in 
the clerk’s office before the beginning of the 
term of court in order that it may be docketed; 
otherwise it cannot be heard at that term. 
This has probably operated to prevert the use 
of this informal proceeding in some cases. If 
the statute were changed so that the notice 
might be given to any day when court is in 
session and proceeded with- at once, or in its 
regular order, this proceeding would, no doubt, 
be more generally used, and would furnish, in 
many cases, as expeditious a procedure and 
one as free from formalities as the most ar- 
dent reformer could ask for. 

“Such a proceeding has been authorizéd by 
the law in the two Virginias for more than 
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half a century. In fact, it has been -the usual 
form in which suits are brought on the bonds 
of sheriffs and other public officers, so that al- 
though Virginia and West Virginia have retain- 
ed to some extent the common law forms and 
the distinctions between law and equity, yet 
they seem to have been among the pioneers 
in simplifying pleading and practice, and have 
had for a great many years in actual use near- 
iy all the improvements which other states are 
just now proposing to make.” 


Another interesting account of the Virginia 
method of procedure by motion is given by 
Mr. S. S. P. Patteson, of Richmond, Va., in 
the Virginia Law Register for July, 1912. Mr. 
Patteson says: . 


“The first form of motion was against pub- 
lic officers for failure to discharge their duties 
by paying over money and the like. In 1849 
the remedy was greatly enlarged and the re- 
visors in their report give the following rea- 
sons for the changes recommended by them, 
to-wit: 


“*We.deem this a very important section. To 
simplify and shorten pleadings and other pro- 
ceedings, is an object which has been greatly 
desired of late years by legislators, both in 
England and this country. But in neither 
country have any pleadings or proceedings 
been introduced simpler or shorter than the 
proceeding in Virginia on motion. By this 
mode of proceeding, all claims of the common- 
wealth and a large number of those of individu- 
als are now recoverable; yet a formal point 
scarcely ever arises upon a motion; the case 
is very generally decided upon its merits. A 
brief notice serves the double purpose of a 
writ and: a declaration; and though a defen- 
dant is not precluded from pleading, yet as 
the case can be heard without pleading, plead- 
ings are in fact very rarely filed. Seeing that 
this mode of proceeding has worked well in 
the cases in which it has been heretofore al- 
lowed, it seems to us advisable to extend it to 
all cases in which a person is now entitled to 
recover money by action on a contract. We 
do not propose to take away the right of bring- 
ing an action from any person; we propose 
merely, when his claim to money is on a con- 
tract, to allow him to use, if he please, the 
more simple remedy by motion, instead of an 
action. The permission to proceed in this 
way, will, we believe, cause motions gradually 
to take the place of actions for all 
claims.’ 


such 


“The last’ General Assembly amended § 3211 
so that damages on a contract may now be re- 


covered by motion; and the right to sue by - 





motion for a statutory penalty is also added to 
the section. We, therefore, have now a rem- 
edy for all torts and contracts by motion as 
well as by declaration at common law. 

“The principle of the motion is scientific, 
and recognires that as a matter of justice the 
litigants are entitled to a trial on the facts 
proved, without regard to the form in which 
they are expressed. This is the principle 
which England adopted in 1873 at the time it 
abolished all common-law actions and forms.” 








REFORM IN LEGAL PROCEDURE. 
FROM THE  PRACTITIONER’S 


STANDPOINT—A REVIEW OF 


THE NEW JERSEY ACT. 





Both political parties have declared in 
favor of reforms in legal procedure which 
will facilitate the trial’and decision of cases 
upon the merits. This ought to be the ob- 
ject of all systems of procedure. Courts 
exist in order that controversies between 
individuals may be decided peaceably, In 
the middle ages and in primitive times such 
controversies were decided very much as 
disputes between employers and_ trades 
unions are now.—that is, by what may fair- 
ly be called private war. The tolerance of 
private war was found to be inconsistent 
with civilization. 

In order to aid the disputants, a profes- 
sion grew up, whose business it was to do 
for each litigant that which he might hon- 
orably and justly have done for himself had 
he possessed the requisite skill and knowl- 
edge. Like all organizations, in the pro- 
gress of time this got into a rut. The trial 
of litigated cases became a game in which 
the cleverest won the 
had little reference to the merits of the 

The situation had be- 
In England the novelists 
Dickens and 


decision in which 
actual controversy. 
come intolerable. 

got busy with the situation. 
Trollope had perhaps as much to do in ef- 
fecting the reforms that have actually taken 
place there, as did Brougham and Selborne. 
At any rate, the necessary reforms have 
been effected there and it is not surpris- 
ing that Americans, who transplanted from 
England many of the narrow rules that 
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have since been repudiated there, should 
now desire reformed procedure here.* 

The American Bat Association has been 
engaged in the task of accomplishing this 
result for four years. Bar Associations in 
the different states have taken up the work. 
In some of the states, notably New Hamp- 
shire, a reform was accomplished by the 
court without the necessity of legislation. 
This was done in, what was called by Chief 
Justice Doe of that State, the inherent 
power of the court to regulate its own pro- 
cedure, In Massachusetts, New York, New 
Jersey, Ohio, Kansas, Illinois, Wisconsin, 
California and Washington,’ legislation has 
been had which has effected great improve- 
ments in the system of procedure. 


What I wish now to point out is the 
character of the fundamental principles on 
which this reform should be based. In do- 
ing so to a large degree I draw upon the 
“Practice Act (1912) of the State of New 
Jersey ; with rules of court and forms pre- 
scribed by said act.’”’ This Practice Act is 
perhaps the more remarkable because New 
Jersey is one of the few states which still 
maintain a separate court of chancery with 
the full force of chancellor, vice-chancel- 
lor and masters. These principles may 
briefly be stated as follows: 

1. The pleadings should give notice to 
the adverse party of the contention of the 
pleader and should not be required to do 
more. If in any respect they fail to do 
this, there should be a right of amendment, 
without prejudice to the proceedings had 
before the amendment. 

*I cannot refrain from quoting the sarcastic 
epitaph which Goldwin Smith composed in mem- 
ory of Baron Parke, who had much to do with 
riveting on English jurisprudence the Ex- 
chequer rule (since abolished there), that an 
erroneous ruling in the course of a trial was 
presumptively prejudicial and required a new 


trial upon all the issues, whether affected by 
this ruling, or not. 

“Ingenio magno, immensa doctrina, acumine 
mentis subtilissimo, leges Angliae feliciter ad 
absurdum reduxit.” (“With a powerful intel- 
lect, vast learning, and most subtle acuteness, 
he cleverly reduced the laws of England to an 
absurdity.’’) 

(1) See Revett v. Globe Navigation Co., to 
appear in 66 Wash. ........ and 122 Pacific .......... #- 








2. The parties litigant should have the 
right to take their testimony wherever they 
can find it, upon giving reasonable notice 
to the adverse party. 

3. If any applications for interlocutory 
relief are required, they should be made 
promptly and in one group. This is accom- 
plished in the English practice and in the 
New Jersey Practice Act by authorizing 
either party to take out a summons after 
issue is joined. This is issued by a com- 
missioner, who notifies the adverse party 
“that at a certain time and place he will 
hear any motions that will be made by 
either party respecting the pleadings, issues, 
evidence or any other matter preliminary 
to and in preparation for trial.” In pass- 
ing, let it be noted that both in the federal 
courts, the English courts and the courts 
of New Jersey a great deal of the routine 
business that in some of the Code States 
must be done by judges, is done by commis- 
sioners. This has two advantages. (1) It 
relieves the judges from a great deal of 
routine work and gives them more time 
for the discharge of their responsible du- 
ties. (2) The work is better done by the 
commissioners. 

The apportionment of judicial work in 
many of the states appears to be based up- 
on the old-fashioned American idea, which 
was well enough in Colonial times, but is 
now antiquated, that any man can do any- 
thing, ignoring special fitness for different 
kinds of work. 

4. There should be some summary 
method for disposing of sham defenses. 
The constitutional guarantee of the right 
of trial by jury has led courts in some of 
the Code States to deny the power of the 
court to strike out a defense as sham. Such 
decisions overlook the well-settled principle . 
that fraud vitiates everything; contract, 
deed, will and even the solemn judgment 
of the court. It has always been competent 
for the chancellor without a jury to set 
aside any instrument or proceeding for 
fraud. It would seem to be clear, there- 
fore, that a judge has the right to strike 
out a fraudulent defense without the inter- 
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vention of a jury. The New Jersey Prac- 
tice Act makes provision for this, and au- 
thorizes the court to strike out the answer 
and render final judgment in actions upon a 
contract, upon a judgment or upon a stat- 
ute unless “the defendant by affidavit or 
other proofs shall show such facts as may 
be deemed by the judge hearing the motion 
sufficient to entitle him to defense.” 

5. The trial should be conducted for the 
purpose of obtaining final decision upon 
the facts, reserving questions of law for 
subsequent consideration. All long argu- 
ments on the legal points should be sup- 
pressed. Great liberality in the introduc- 
tion of evidence should be allowed. The 
narrow rules on this subject which often 
prevail show a lack of faith in the good 
sense of juries that is unwarranted. When 
specific questions arise which can be formu- 
lated and submitted a verdict upon these 
should be taken and go into the record. 

6. After the verdict or decision of the 
trial judge, there should be full opportunity 
for argument, as to what judgment should 
be rendered upon the facts as presented on 
the trial and found by the court or jury. 
In rendering this judgment, all technical 
errors in the process of arriving at the de- 
cision that do not affect the substantial 
rights of the parties should be disregarded. 

7. An appeal should take up the whole 
record. ‘The appellate court should have 
full power to render final judgment upon 
this record. I could not do better than 
quote Rules 72 and 73 of the General Rules 
of Practice which are appended to the New 
Jersey Practice Act and which under that 
Act the court has power to change without 
application to the legislature. 

72. “In case a new trial is granted it 
shall only be a new trial of the question or 
questions with respect to which the verdict 
or decision is found to be wrong, if sep- 
arable.” 

73. “New Trial as to Damages Only.— 
When a new Jrial is ordered because the 
damages are excessive or inadequate, and 
for no other reason, the verdict shall be 





set aside only in respect of damages, and 
shall stand good in all other respects.” 

&. Legislative provision for legal pro- 
cedure should be brief. The regulation of 
the details and the modification of these 
details from time to time should be left to 
the court. 

These are the eight cardinal principles of 
the reformed procedure. Already in Eng- 
land and New Jersey they have been em- 
bodied in statutes and rules of court, In 
New Hampshire the court has adopted 
them without statute. In the federal courts 
of admiralty jurisdiction it may fairly be 
said that these principles have prevailed for 
many years. Many of them have prevailed 
in the federal equity courts. The most 
notable exception to the latter statement is 
that the testimony in equity cases in the 
federal courts has been taken out of court 
and before commissioners, who were not 
authorized to pass upon questions of evi- 
dence. The result has been that the records 
in equity cases have become bulky and often 
unmanageable. The Supreme Court of the 
United States is now considering a reform 
of the federal practice in this respect. Here 
the Code States generally, and the State 
of New Jersey notably, have shown that it 
is in the interest of justice that testimony 
on the main issues be taken in open court; 
that these issues be passed upon by the trial 
justice and that afterwards any account or 
other inquiry necessary to complete the 
judgment can be taken out of court before 
a master. 

In every endeavor which the public and 
the profession may make to bring into ac- 
tual practice these fundamental rules of the 
reformed procedure, we must bear in mind 
two things. 

1. The judges who have become accus- 
tomed to the old methods will more or 
less be hampered by traditions and prece- 
dent and will find it difficult to emancipate 
themselves from this servitude. This was 
notably the case in the State of New York. 
It is not too much to say that all the funda- 
mental principles of reform procedure that 
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have thus been stated are incorporated in 
the Code drawn by David Dudley Field 
which was adopted by the legislature of 
the State of New York, in 1848. This 
Code abolished Writs of Error and pro- 
vided that a review in all cases should be 
by appeal. The distinction between an ap- 
peal and a writ of error was perfectly rec- 
ognized and had been for centuries, An 
appeal took up the whole record. It was 
the duty of the appellate court to render 
judgment upon this record. But the judges 
of the Court of Appeals of the State of 
New York were not in sympathy with the 
new legislation. They applied to appeals 
the narrow rules that had been applied to 
writs of error; they reversed judgments 
for technical errors which did not affect 
the merits and instead of rendering finai 
judgment upon the merits, they ordered 
new trials, in all cases in which it was 
not “entirely plain either from the plead- 
ings or from the very nature of the _con- 
troversy that the party against whom the 
reversal is pronounced cannot prevail in 
the suit.”? The truth is that Field was in 
advance of his time. All experience shows 
that reform by legislation which is in ad- 
vance of public sentiment tends to become 
ineffective. 


Again, experience in the future will un- 
doubtedly show, as it has in the past, that 
many lawyers are not in. sympathy with 
the reformed procedure. The position 
which unconsciously they come to occupy 
is that of a man who has a bad case and 
who wants to win success for his client, not 
upon the merits but on the technicalities, 
which do not affect the merits. The story 
is told of a judge who saw the accused 
visibly trembling in court, and said to him: 
“Do not be afraid. You shall have justice 
in this court.” To which the man replied: 
“That is what I am afraid of.” 

Let us hope that the force of public 
opinion which is imperatively demanding 
reform in legal. procedure will influence 


(2) Griffin v. Marquardt, 17 N. Y. 28. 





the courts to administer it liberally in the 
interest of justice and that the majority of 
lawyers will have too much respect for the 
law and for the profession to seek success 
by quibbles when once the legislature de- 
clares that these quibbles shall be disre- 
garded. Judges in many of the states are 
leading the way. And the action of nu- 
merous bar associations shows that the law- 
yers are aroused to the evils that flow from 
the delay or maladministration of justice. 
Only let us lay to heart the words of 
Scripture—“‘He that endureth to the end 
shall be saved.” 


Everett P. WHEELER. 
New York City. 








THE SCIENTIFIC ATTITUDE TO- 
WARD REFORM IN PROCEDURE. 





America’s contribution to the gayety of 
nations for half a century was rococo self- 
confidence. The sophomoric period turned 
sharply into a decade a muckraking which 
for painful self-scrutiny has not been paral- 
leled since the days of witch hunting. Now 
we approach a period of reconstruction in 
which the desire to readjust civic, social 
and industrial progress promises to be in- 
fused with the scientific: spirit. 

It was inevitable that the muckraker’s 
pen should not have, confined its probings 
to the legislative and executive branches. 
The law courts could not expect to be ex- 
empt from the searching, skeptical, unhal- 
lowed spirit of an age which has smashed 
idols in temples as well as in legislative 
halls. 

Now the mysteries of the judicial branch 
are being laid hold of by unsanctified hands, 
What will the outcome be? In the admin- 
istration of justice a mere craving for civic 
purity is not sufficient. We must credit 
the laity as never before with honesty of 
purpose but its ignorance of needs and 
means shocks the profession of law. The 
solution, if it be*along scientific lines, must 
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be a reaction of the competent, trained body 
of lawyers, to the current spirit of unrest 
and criticism. 

The lawyer must realize the shortcOmings 
in his field and his responsibility to a cli- 
macteric period. The first unavoidable con- 
clusion reached by one who devotes time 
to a survey of the situation is that the law- 
yer is rising to the occasion. 

As for these shortcomings—the need for 
reconstruction on an efficiency basis—it is 
no longer necessary to submit facts or argu- 
ment to representative members of the legal 
profession. ‘The discussion can be limited 
to a consideration of available means. 

Assuming a dead level of the social and 
industrial status no need for marked pro- 
gress in the administration of justice can 
exist. But history records occasions when 
social needs have outgrown existing rem- 
edies and always heretofore the spirit of 
Anglo-Saxon jurisprudence, though some- 
times belated, has eventually surmounted 
its obstacles. 

These occasions, 
by living lawyers, 


some still remembered 
supply us to-day with 
experience which should make the new 
orientation of law and justice in our coun- 
try more scientific than any previous at- 
tempt. 

The organized bar anticipated the pen of 
the sensational iconoclast, confessing in- 
efficiency in the administration of justice 
and directing effort toward improvements. 
That these efforts have not yet availed to 
any considerable degree may as well be 
admitted frankly. They have served a nec- 
essary and important function in aligning 
progressive members of the profession as 
a preliminary work, but their professed re- 
forms still await concrete enactment except 
in minor matters or rare circumstances. 

To-day, with a glare of light turned on 
the judicial branch of government, there 
are revealed in every city of the land one 
or more earnest lawyers engaged in study- 
ing the needs of the times and awaiting only 
leadership and co-ordination. 

A factor of the utmost importance which 
is overlooked for the greater part by the 





profession is the growing interest and influ- 
ence of the law schools. Extraordinary 
progress has been made in a decade among 
the men who man their faculties. Research 
meriting the appellation “scientific” is now 
under way among the men grouped together 
in the association of law schools. ‘hose 
who are mastering the history and philos- 
ophy of jurisprudence will naturally take 
a prominent role in the reconstruction of 
our remedial law on an efficiency basis. 

Two other phenomena deserve mention. 
The law schools are filling their faculties 
from the ranks of active practitioners as 
far as possible. And the profession itself 
is manifesting a growing regard for its 
pundits. In the fundamentals of law the 
schools are rightly taking the position for- 
merly held by revered courts of review. 

With the need and the proper disposition 
existing, the problem becomes one of prac- 
tical organization. The profession must 
shape within itself a definite machine with 
tools selected for special work. A scientific 
revision of adjective law must itself depend 
upon a scientific shaping of means to an 
enc. 

Existing means must not be ignored. 
The bar associations have their part. When 
supplied with unquestioned remedies and 
inspired with the prospect of gaining honor 
and credit they will exert a powerful influ- 
ence. 

But the projected organization must 
shoulder the entire responsibility. Some- 
what parallel instances are furnished by the 
Conference on Uniform State Laws and the 
American Institute of Criminal Law and 
Criminology. Were it not for the fact that 
criminal law involves so much of substan- 
tive law and penology, the latter organiza- 
tion would be fairly well adapted for the 
purpose. The projected organization will 
both serve and employ the Institute and the 
Conference as it will the state bar associa- 
tions and those in cities and counties. 

The work will first be by way of re- 
search. Since the last great forward step 
in this field, represented by England’s ad- 
vance in adapting the Judicature Act of 
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1873, that country and its dependencies 
have yielded a wealth of experience which 
has not yet beén properly digested. That 
there can be no slavish copying but must 
be an adaptation of principles involving 
constructive work of the highest order, is 
due to the different social structure of our 
country. 

Among those groping for light one still 
finds discussion as to whether present 
faults are attributable to “system” or “per- 
sonnel.” The lawyer who is impressed by 
the new efficiency organization of the in- 
dustrial world blames the system, which 
he characterizes as archaic, rigid, tedious, 
wasteful of time and éffort. The academic 
mind is inclined to revere a system evolved 
through centuries of adjudication, forget- 
ting the sharp demarkation between old and 
present social demands, and blame the 
judges. 

This difference of opinion is sophomoric. 
The problem is not so simple as either type 
defines it. Its difficulties grow out of a 
reaction between an archaic system and a 
judiciary which has suffered encroachments 
at the hands of jealous political forees-over 
a period equal to two generations. 


The democratizing of the bench was 
brought about by the crude principle of lim- 
iting tenure of office. The people groping- 
ly sought to»evolve a remedy and the rem- 
edy made the disease acute. The para- 
mount evil is not identical in all jurisdic- 
tions. In some cities the vile doorway to 
public office, guarded by practical politic- 
ians, so-called, has caused a condition which 
overshadows the lesser evils of an archaic 
and inefficient practice. But almost uni- 
versally the short tenure of office and in- 
sufficiency of salary have worked to the 
infinite prejudice of the public, weakening 
that arm of government which is closest to 
the individual’s welfare and first*to be re- 
lied on for escape from private’ or public 
oppression and injustice. ~ 

The judicial system has been €rippled by 
the legislative in two ways. Directly by 
injudicious and spasmodic interference and 





indirectly by usurpation by the legislative 
branch of the control over details of prac- 
tice which is essential to the courts if they 
are to be held responsible for their own 
product. It must be admitted that lawyers 
crowd legislative halls and fill judiciary 
committees, but to offset this is the fact that 
admission to the bar almost everywhere un- 
til recently has been construed as a right 
incidental to citizenship. Here the public 
shares the responsibility with the bar. 

As the threshold to decisions, procedure 
is the first thing to cause stumbling. Too 
many lawyers and litigants look no further. 
Procedure is the shafting, belts, wheels and 
other conspicuous members of the machine 
which exists to further justice. This ma- 
chine might be likened to an ocean steam- 
ship, the officers of which are accountable 
not to a captain, but to the board of direc- 
tors occasionally sitting in their office at the 
home port. The officers accomplish their 
work according to their own interpretation 
of rules formulated in the directors’ room. 
This accounts for the fact that there are 
sometimes twenty quartermasters and only 
two stokers. The passengers notice that the 
ship deviates now to starboard, now to port, 
of the true course, so they hold a mass 
meeting and decide to fix the compass 
course by a majority vote taken in every 
watch. The passengers will relinquish their 
interference when the ship is given a master 
who demonstrates his fitness for authority 
by directing every unit of his command to 
a single end, a safe and speedy voyage. 

Several states have proved that much can 
be done to improve the administration of 
justice by simpler and more sensible pro- 
cedure. The state which pays the least 
average judicial salary is the one popularly 
credited with the best accomplishments in - 
promptness, efficiency and economy. But 
where the public gets a return out of pro- 
portion to remuneration an esseitial im- 
morality exists which in time will surely 
bring its trail of evil consequences. Kansas 
owes much to its lack of metropolitan cen- 
ters and resulting litigation involving great 
financial interests. 
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And there are. numerous instances of 
tinkering with procedure without material 
benefit. After experience of this sort, the 
analytical lawyer begins to study the struc- 
ture of the judicial system and there he 
finds ample cause for the lack of co-ordina- 
tion, delay, waste, and uncertainty of re- 
sults. ‘ Here is where a comparison of the 
usual American court system with the close- 
ly knit, authoritative organization of Great 
Britain is most valuable. Without ample 
authority properly concentrated there can 
be no high degree of responsibility and 
without conspicuous responsibility there can 
never be certainty or real efficiency. 


The faults permeate the entire fabric of 
our system. They are faults first of pro- 
cedure, second of organization, and finally 
the faults of a political ‘nature dependent 
upon the entire national situation, a heritage 
of a century of office brokerage. The study 
of remedial law readily divides into these 
three classifications. Improvement in pro- 
cedure is demanded widely but to restrict 
the work to this portion savors too much 
of treating symptoms. We have a few 
bright examples of the possibility of better- 
ment through court organization on an ef- 
ficiency basis. The Chicago Municipal 
Court is no more free from political evils 
than other Illinois tribunals, but its abun- 
dant authority for autonamous regulation 
and consequent concentration of responsi- 
bility, has enabled it to surmount to a high 
degree the evils of salaries insufficient to 
attract experienced and established candi- 
dates and a five-foot ballot. Massachusetts 
presents the instance of a court nearly free 
from political faults and organized on a 
basis favoring efficiency. The result sus- 
_tains expectations. 


Not all jurisdictions need the same rem- 
edies. But in all of them the same prin- 
ciples apply. And everywhere the bar needs 
to inform itself more fully in order that 
it may enlighten the people, for the prob- 
lem finally gxtends so far. 

A survey yields much scope for optimism. 
The horizon is light. But in the absence of 





a nation-wide co-ordination of the study 
and effort of representative lawyers, jurists 
and teachers of law remedies will be mis- 
understood and treatment will be spas- 
modic. Since fundamental principles apply 
universally their general acceptance and ap- 
plication will result in a sufficient degree of 
uniformity. 

The problem, therefore, of informing our 
judicial branch with the scientific spirit of 
this century involves acceptance by the bar 
of the responsibility centering there, the 
correlation of empiric wisdom with academ- 
ic research of the first order, and educa- 
tion of the electorate to the necessity for 
greater autonamous authority for the jur- 
istic organization. It can now become an 
easy and natural evolution to be accom- 
plished with certainty never before pre- 
sumable. Hersert HARLEY. 
Chicago, Il. 








CARDINAL PRINCIPLES TO BE OB- 
SERVED IN REFORMING PRO- 
CEDURE. 


A naval historian tells a story of an 
English captain, trained in the formal 
parade tactics of the eighteenth century, 
who, while going into battle in a fleet ac- 
tion, was so completely occupied in keep- 
ing his exact position with respect to the 
guide ship by the azimuth compass that 
in the smoke of battle he completely missed 
the enemy and drifted out of action with- 
out having fired a shot. Many such stories 
of legal battles may be told out of the 
current reports. The mechanics of litiga- 
tion have become so intricate, have been de- 
veloped so thoroughly as an end, that they 
have come to be an obstacle to and an in- 
strument in the hands of those who desire 
to defeat the purpose for which procedure 
exists, namely, the enforcement and vin- 
dication of the substantive law. 

Indeed, it is no longer necessary to 
preach uport this subject. The bar has 
become well aware of the need of action. 
What must be urged now for a season is, 
not reform, but careful planning, study of 
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methods and deliberate selection of the best. 
To-day the points of attack must be petty 
tinkering without system or method on the 
one hand and on the other crude and over- 
ambitious schemes that purport to deal 
with the whole of procedure in one all- 
sufficing act at one stroke. Haste and too 
much ambition to work out every detail in 
advance have been the bane of all pro- 
cedural reform. 


The points in a program of procedural 
reform upon which, I think, insistence 
should now be made are (1) that a prac- 
tice act ought to be thoroughly discussed 
by the bar and subjected to searching criti- 
cism by as large a number of lawyers as 
possible to the end that the bar understand 
it thoroughly and perceive the end and pur- 
pose of its several provisions before it is 
adopted ; (2) that a practice act should deal 
only with the general features of procedure 
and prescribe the general lines to be fol- 
lowed, leaving details to be fixed by rules 
of court, which the courts may change 
from time to time as actual experience of 
their application and operation dictates; 
(3) that such an act should be drawn so 
far as possible with a view of making it 
unprofitable to raise questions of procedure 
for any purpose except to develop the mer- 
its of the cause to the full. 


With respect to the first proposition, it 
may be enough to say that practice acts and 
codes have suffered much in the past from 
the suspicion, if not hostility, of a bench 
and bar not prepared for them, upon whom, 
often, they had been forced by over-zealous 
and over-ambitious reformers. If criticism 
is allowed to expend itself in advance, ju- 
dicial interpretation and application of the 
act will not reflect the views of a critical 
profession examining its provisions for the 
first time. If mistakes are discovered by a 
full thrashing out of each section prior to 
submission to the legislature, continued re- 
sort to the legislature for amendments of 
detail will be obviated and the temptation 
to incessant legislative tinkering, which has 
injured the effectiveness of more than one 





code, will be much less. Moreover, the 
draft of such an act ought to be the work 
of more than one man. We should be 
warned by the example of the draft codes 
prepared for New York by David Dudley 
Field. ‘No one in this country has given 
himself to code-makirfy more diligently or 
labored at legislation for a longer period 
than Mr. Field. Moreover, he had a genius 
for such work which is very rare. Yet 
critics have declared his later codes to be 
striking examples of misguided ambition. 

A practice act should be the work of a 
commission which is completely represent- 
ative; it should be the result of the com- 
bined wisdom of many and should be sub- 
jected in advance to criticism from every 
type of person who will have to do with it 
when enacted. No doubt much of this criti- 
cism will be ill-taken and will serve only 
to enable those who have drawn the first 
draft to explain and to bring home their 
explanation to the critics. But it is of the 
first importance to do this as thoroughly 
as may be in advance and thus to put the, 
main points.of the act beyond question, in 
the professional mind, prior to its enact- 
ment. To this end, I venture to repeat 
what I said to the Illinois State Bar Asso- 
ciation some years ago: 

“A practice act should be drawn in the 
first instance by a commission or commit- 
tee appointed under the auspices of the 
State Bar Association, upon which judges, 
both of appellate and nisi prius courts, 
practitioners, law-writers and law-teachers 
are all represented; the draft drawn by 
such a body ought to be published and sub- 
mitted to the bench, the bar, the several 
local bar associations, and critical jurists 
generally, for examination and criticism; 
after a sufficient period of criticism, the re- 
sults thereof should be compiled, and the 
draft should be re-examined, in the light 
of such criticism, section by section, by an 
enlarged commission or committee, and 
amended, added to, or redrawn whenever 








152 





No. 8 





CENTRAL LAW JOURNAL. 





desirable changes or additions have been 
suggested. Only the final and perfected 
draft, so arrived at, upon approval by the 
State Bar Associations, should be submitted 
to the legislature.” 

I have argued thegsecond point at length 


A summary statement 
of the reasons for urging it may be found 


on many occasions.’ 


in the report of the special committee of the 
American Bar Association to suggest rem- 
edies and formulate proposed laws to pre- 
vent delay and unnecessary cost in litiga- 
tion, presented at the Detroit meeting in 
1909.” 
proval of President Taft,’ of Mr. Moorfield 
Storey,* and of Senator Root.’ 


It has received the weighty ap- 


It has been 
adopted in the new Practice Act of New 
Jersey. Hence it may be unnecessary to do 
more than repeat as a cardinal principle: 

“A practice act should deal only with 
the general features of procedure and pre- 
scribe the general lines to be followed, leav- 
ing details to be fixed by rules of court, 
which the courts may change from time to 
time as actual experience of their applica- 
tion and operation dictates.”’ 

With respect to the third point, we should 
bear in mind that there are three types of 
procedural system. At one extreme, the 
German procedure puts all initiative in the 
judge. The judge in a sense conducts both 


sides of the cause. More correctly, he 
directs and develops the cause as a whole. 
At the 


American State procedure takes away all 


other extreme, our conventional 


initiative from the judge and relies wholly 


upon counsel, not only to develop their re- 


(1) See Causes of Popular Dissatisfaction 
with the Administration of Justice, Rep. Am 
jar Ass’n, 1906; Some Principles of Procedural 
Reform, Ill. Law Rev., January and February, 
1910; A Practical Program of Procedural Re- 
form, Proc. Ill. State Bar Ass'n, 1910. 
jar Ass'n, XXXIV, 597. 

(3) Delays of the Law, 18 Yale Law Jour- 
nal}, 28, 31. e 

(4) Reform of Legal Procedure, 1911. 

(5) Address before the New York State Bar 
Ass'n, January, 1911. 


(2) Rep. Am. 





spective cases, but even, by objections and 
assertion of rights under procedural rules, 
ily if not solely to promote the despatch of 
business and obviate waste of public time. 
to make effective rules which exist primar- 
This system of judicial moderators, bound 
down by an infinity of detailed rules, un- 
able to act except as their functions are 
called into action by counsel, has had most 
to do with developing the “sporting theory 
of justice” to its present proportions and 
is in larger measure than anything else to 
be charged with the ineffectiveness of pres- 
ent-day American procedure. The common 
law wisely took an intermediate position. 
It conceded initiative both to court and to 
counsel. It thought of the judge as a great 
official, wielding the sovereign’s prerogative 
of doing justice, with power and discretion, 
but aided by counsel who had full initiative 
and large freedom of presenting their 
causes in their own way. 

A story is told of a judge in Vermont, at 
an early day, before whom an unsealed 
deed was objected to. “If a seal had been 
put upon this deed,” said he to counsel, “it 
would have been good, would it not?” 
Counsel assented. “A seal ought to have 
been put on and was omitted by mistake ?” 
Counsel again assented, “Very well,” said 
the judge, “‘a court of equity sits for the 
purpose of compelling parties to perform 


their contracts, and instead of compelling 


‘your client to put a seal on this deed, I 


will put one on myself.” Accordingly he 
put on the seal and, saying, “Now that is a 
good deed,” overruled the objection and 
The 


great judge of the Year Books would have 


proceeded with the real controversy. 


done the same, and the great judges of 
‘ngland to-day would get at the same re- 
suit with equal speed by making it clear to 
counsel that the objection ought to be with- 
drawn. ‘The main thing here was that the 
substantive law was fully vindicated and no 
rights were infringed by cutting off the 
power to compel a long and expensive suit 
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for reformation to bring about what every- 
one then and there admitted ought to be 
done. If this oriental directness of pro- 
cedure seems liable to abuse, we must bear 
in mind that the necessity that its results 
conform to the substantive law affords a 
legal check on the one hand and the pub- 
licity which surrounds all judicial acts to- 
day on the other hand insures a ‘circum- 
spect employment of measures so liable to 
arbitrary exercise. It is open to argument 
whether, as between arbitrary action of the 
law in nearly all cases, because of the com- 
plexity of procedure, and arbitrary action 
of the judge in some few cases, the latter is 
3ut in these days of pub- 
licity there are better and surer means of 


not preferable. 


restraining the judges than over-formal and 
over-detailed procedure. 

In this connection, I would repeat a 
proposition which I formulated some time 
ago before the Illinois State Bar Associa- 
tion: 

“Rules of procedure intended solely to 
provide for the orderly dispatch of busi- 
ness, saving of public time, and mainten- 
ance of the dignity of tribunals should be 
distinguished carefully from rules intended 
to secure to parties a fair opportunity to 
meet the case against them and a full op- 
portunity to present their own case; rulings 
upon the former class should be reviewable 
only for abuse of discretion and nothing 
should depend on or be obtainable through 
the latter class except the securing of such 
opportunity.” 

Finally, in the immediate past, we have 
been chiefly concerned with rules to de- 
termine what the judge of first instance 
cannot do, Should we not encourage in 
him an attitude of can rather than of can’t; 
and may we do this better than by a simple, 
flexible procedure in which stress is laid on 
the conformity of the results to substan- 
tive law, the vindication whereof is the sole 
ground of having procedural rules at all ? 


Roscor Pounp. 
Cambridge, Mass. 





BILLS AND NOTES—WRONGFUL TRANS- 
FER. 





KOEPKE et al. v. PEPER. 





Supreme Court of Iowa, June 26, 1912. 





1386 N. W. 902. 





A lessee, whose note to his lessor was il- 
legal because in violation of law as to the sale 
of intoxicating liquors, of which illegality both 
parties had notice, and who is compelled to 
pay the note to the lessor’s bona fide trans- 
feree, cannot recover such amount as against 
his lessor, since to do so he would necessarily 
have to rely on the illegality of the note as an 
essential element in his cause of action. 





LADD,  J.: In March, 1907, John Peper 
leased to William Koepke lots 13, 14, and 
15 in block 5 in Soldier for the term of five 
years beginning April 1st, following, at the 
rental of $60 per month. Both signed the 
lease, and Koepke and his wife executed to 
Peper their promissory note for the entire 
amount of rent, or $3,600, “payable $60.00 per 
month commencing with April 1, 1907,” and 
stipulating that “a failure to pay either inter- 
est or principal within five days after the same 
becomes due shall cause the whole of this 
note to become due and collectible at once.” 
After rent for 25 months had been paid, the 
building burned down, and, as the Koepkes 
failed to meet the subsequent payments, N. S. 
Sage and others, to whom the note had been 
transferred, declared the same due, and insti- 
tuted suit thereon in the federal court, where 
judgment was entered against the makers and 
also Peper, who had guaranteed payment, but 
directing that execution should not be issued 
against him until the property of the Koepkes 
had been exhausted. Koepke and wife paid 
the judgment, and in this action seek to recov- 
er from Peper the amount so paid on the 
ground that, at the time of the renting of said 
premises to the plaintiffs, the defendant well 
knew that said premises during the time of 
said lease were to be used by the said Wil- 
liam Koepke for the purpose of operating a 
saloon thereon and a place for the sale of in- 
toxicating liquors as a beverage, in violation 
of the laws of the state of Iowa, and said 
Peper received said promissory note with like 
knowledge at the time of its aceeptance and 
delivery; that the said premises so rented to 
these plaintiffs consisted of three*lots, each be- 
ing 25 feet in width and 140 feet in length, and 


with a saloon building and outbuildings there-' - 


on, and were so used until destroyed by fire;: 
that the note and lease were illegal in Peper’s 
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hands and without consideration, and notwith- 
standing this, and with full knowledge thereof, 
he sold and transferred the same to N. S. Sage 
and others for value and without notice to 
them of the infirmaties; and that they recov- 
ered the judgment as recited, which plaintiffs 
were compelled to pay. The defendant de- 
nied that, in executing the lease, he was aware 
of what use plaintiffs intended to put the 
premises, but the record leaves no doubt but 
that he fully understood that Koepke intended 
to occupy them for the sale of intoxicating 
liquors and leased them for that purpose and 
80 occupied them until the fire. At that time 
nor since was the mulct law operative in Mo- 
nona county, so that both must. have contem- 
plated the illegal traffic in intoxicants as al- 
leged in the petition. 


(1) In other words, the parties hereto par- 
ticipated in making the illegal contracts—the 
lease and note—that plaintiffs might violate 
the laws relating to the sale and keeping for 
sale intoxicating liquors, and the court is now 
asked to aid the latter in recovering money 
paid on said notes. Lord Mansfield said, in 
Holman y. Johnson, Cowp. 341, that: “No 
court will lend its aid to a man who founds his 
cause of action upon an immoral or illegal act. 
If from the plaintiff's own stating or other- 
wise, the cause of action appears to arise ex 
turpi causa, or the transgression of a positive 
law of this country, then the court says he has 
no right to be assisted. It is upon that ground 
the court goes, not for the sake of the defen- 
dant, but because they will not lend their aid 
to such a plaintiff, So if the plaintiff and de- 
fendant were to change sides, and defendant 
was to bring his action against the plaintiff, 
the latter would then have the advantage of it; 
for, where both are equally in fault, potior 
est conditio defendentis.” And such has been 
the law since. It will not aid either party to 
an illegal contract to enforce it against the 
other, nor will it relieve a party to such a con 
tract who has actually fulfilled it and who 
seeks to reclaim anything paid thereon. The 
law will leave the parties exactly where they 
stand, not that it prefers one to the other, but 
because it will not recognize a right of action 
founded on an illegal contract in favor of 
either party. Steever v. Railway, 62 Iowa, 371, 
17 N. W. 595; Pike v. King, 16 Iowa, 49; Dillon 
v. Palmer, 46 Iowa, 299, 26 Am. Rep. 145; Alli- 
son v. Hess, 28 Iowa, 388; Dee v. Sears-Nat- 
tinger Automobile Co., 141 Iowa, 610, 118 N. 
W. 529, 133 Am. St. Rep. 182; Collins v. Col- 
lins, 139 Iowa, 703, 117 N. W. 1089, 18 L. R. A. 
(N. S.) 1176, 16 Ann. Cas. 630. In no case 
will a plaintiff be permitted to recover when, 





in order to do so, it is necessary for him to 
prove his own illegal contract or act as a 
part of his cause of action, or when an essen- 
tial element of his cause of action is his own 
violation of law. Louisville, etc., Ry. Co. v. 
Buck, 116 Ind. 566, 19 N. E. 453, 2 L. R. A. 520, 
9 Am. St..Rep. 883; Levy v. Spencer, 18 Colo. 
532, 33 Pac. 415, 36 Am. St. Rep. 303; McGrath 
v. Merwin, 112 Mass. 467, 17 Am. Rep. 119; 
Holt vy. Green, 73 Pa. 198, 13 Am. Rep. 737; 
Coppell v. Hall, 7 Wall. 542, 558, 19 L. Ed. 244. 


The appellees concede the law to be as 
stated, and its applicability had the note not 
been negotiated to Sage and others, but say 
their cause of action is based upon the the- 
ory that Peper wrongfully negotiated the note, 
and by so doing created a cause of action 
against them, thereby committing a tort. 

(2) There must be some breach of duty to 
constitute a tort, and surely the payee of a 
note executed under the circumstances dis- 
closed is under no legal obligation to the mak- 
ers to retain it in his possession. They must 
be assumed to have known that he might and 
likely would negotiate it to innocent purchas- 
ers, and, having defied the law in entering 
into the contract, they are not in a situation 
to have their complaint heard when compelled 
through such a transfer to do precisely what 
they have voluntarily agreed upon. Haynes v. 
Rudd, 102 N. Y. 372, 7 N. E. 287, 55 Am. Rep. 
815, is squarely in point. Had the payee 
agreed to retain the paper, the courts would 
no more have undertaken to enforce his con- 
tract than it would the maker’s promise to 
pay. 

(3) Moreover, to compel restoration of the 
amount paid to Sage and others, plaintiffs 
necessarily must rely on the illegality of the 
note as an essential element in their cause of 
action, and, as seen, this is not permissible 
under the law as universally recognized. The 
case on this ground is readily distinguishable 
from those where the proof of violation of 
some statute appears incidentally and is not 
the efficient or proximate cause or foundation 
of the action. Taylor vy. Coal Co., 110 Iowa, 
40, SL N. W. 249; Tackett v: Taylor Co., 123 
Iowa, 149, 98 N. W. 730. And also from de- 
cisions declaring the liability of one who 
fraudulently or improperly transfers a negoti- 
able note to another who as innocent purchas- 
er may force the maker to pay what he does 
not owe, for these have no application where 
the maker is particeps criminis in executing 
the instrument. See Elevated Ry. Co. v. Knee- 
land, 120 N. Y. 134, 24 N. E. 381, 8 L. R. A. 
253, 17 Am. St. Rep. 619; Detwiler v. Bain- 
bridge Grocery Co., 119 Ga. 981, 47 S. E. 552; 
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Evans v. Stuhrberg, 78 Mich. 145, 43 N. W. 
1046, 6 L. R. A. 501, 18 Am. St. Rep. 435. 

The verdict should have been directed for 
defendant. 

Reversed. 


Note.—ight of Maker of Note Based on II- 
legal Consideration to Recover for its Transfer 
to Innocent Holder—The principal case consid- 
ers that the principle in pari delicto potior est 
conditio defendentis protected the defendant, 
notwithstanding that the tort complained of 
would have given a right of action had not the 
proof of its being a tort required it to be shown 
that the parties antecedently to the commission 
of the tort were in pari delicto in the commis- 
sion of an illegal act. It is true that the de- 
fendant could not have recovered against de- 
fendant had he sued, nor could plaintiff have 
recovered had he voluntarily paid, so far as the 
original contract was concerned, but when de- 
fendant avoided plaintiff's defense to the note 
by a wrongful act, the wrongful act is said to 
furnish ro “ground of action, because it is made 
necessarily to hark back in proof to another 
wrongful act in which both parties were par- 
ticipants. Is this true? And may the cases re- 
ferred to at the end of paragraph 3 be distin- 
guished as claimed? 

In the first place we will suppose that the de- 
fendant had come into rightful possession of 
money of plaintiff and without his permission 
had applied it to such a note as he held. It 
would be clear that he could be made to account 
for it, because that would be an independent 
transaction. Now was it not an independent 
transaction for the note to be transferred, though 
it was negotiable on its face? That counted for 
nothing in defendant’s favor because he knew 
the consideration was illegal. But he uses an 
innocent holder to apply plaintiff’s money to his, 
defendant's use, just as wrongly as in the case 
supposed. It is true the burden of proof would 
be different, but that is merely so because de- 
fendant has covered his act by a paper prima 
facie valid and proof by plaintiff of fraud is 
necessary for this reason only. In other words, 
here are two independent acts and back of each 
is the same kind of illegality with both parties 
participating. In both cases the maker of the 
note has lost his property against his will solely 
by the act of the other party. Why is not any 
antecedent illegality but an incident connected 
with the later act—merely proof to show the 
later act was a tort or wrong? Certainly this 
would appear had the note been transferred after 
maturity, but the act of the defendant in the 
transfer before maturity was merely an act 
whereby transferee was protected, but so far as 
transferrer was concerned it was an entirely in- 
dependent act. Really it was’ merely a shift, 
whereby the transferrer, of his own will and 
independently of maker’s consent, changes the 
maker’s “potior conditio defendentis” to the 
other side, if the principal case is correct. We 
do not believe it is within legal right for one 
actor in an illegal transaction to change sides 
therein without the other’s consent. 

Now let us examine and see whether the cases 
referred to do not rather sustain this view than 
that of the court. The rule stated fully in 
Elevated Ry. Co. v. Kneeland, supra, is as fol- 





lows: “A person who fraudulently places in cir- 
culation the negotiable instrument of another, 
whether made ‘by him or by his apparent ‘author- 
ity and thereby renders him liable to pay the 
same to a bona fide purchaser, is presumptively 
liable for the face value thereof. * * * The 
essential injury common to all cases of this char- 
acter is the fraudulent imposition of liability.” 
This language is quite broad, and seems to mean 
that if one holds a note which in his hands 
creates no enforceable legal liability, it is a tort 
for him to transfer that so as to raise a legal 
liability to another. The wrong then is to make 
that a liability against another which until then 
is not a liability and all of this without that 
other’s consent. 


In Evans v. Stahrberg, 78 Mich. 145, 43 N. W. 
1046, 6 L. R. A. 501, 18 Am. St. Rep. 435, the 
court thus speaks of the matter: “The case 
stands like this: When the defendant presented 
this note to Father Doherty he knew it was a 
void note, and that he could not collect it. When 
he told Doherty that the note was good and 
thereby induced him to purchase it for plaintiff, 
he cannot be permitted by law: to take advantage 
of his own fraud, or thus to evade the law 
which seeks to discourage and prevent these il- 
legal transactions. If this note was made good 


in the hands of the plaintiff because she was an 


innocent purchaser, she was such innocent pur- 
chaser by the fraud of the defendant, who con- 
cealed from her not only the original considera- 
tion of the note, but warranted it to be a good 
note, when he knew it was not a valid one, 
except as it might be made so by the success of 
his deception and falsehood. The law in such a 
case will not force the plaintiff to collect the 
note against the maker, though she may be able 
to do so, nor allow the defendant to reap a 
profit from his fraud as well as to galvanize by 
such fraud a dead note into life.” 

Why does not that language cover this case 
fully? According to it the transferree of this 
defendant could have sued the transferrer for 
galvanizing a dead note into life, and, then, the 
tables would have been turned against defend- 
ant. But this plaintiff is cut out by two volun- 
tary acts over which he had no control, that is 
to say, the transfer of a dead note and the trans- 
ferree electing to sue the maker instead of the 
fraudulent transferrer. But could it not he 
shown had the transferree elected the other way, 
the illegal consideration that was back of the 
note? Of course, it could. All of which goes to 
show that proof is but the incident and not the 
act upon which suit is brought. 

When the principal case says that “to compel 
restoration of the, amount paid to Sage and 
others, plaintiffs necessarily must rely on the il 
legality of the note as an essential element in 
their cause of action,” it may be replied that . 
every case must rely on evidence for it to be 
established and the illegality here is in that 
sense only “an essential element,” etc., but proof 
of a thing whereby a cause of action arises does 
not constitute an ingredient in a cause of ac- 
tion, or at least not necessarily so. When the 
court speaks of compelling “restoration” it as- 
sumes that defendant had obtained something 
from plaintiff by virtue of the illegal contract 
in which both participated, whereas he merely 
compelled plaintiff to do something by fraudu- 
lently creating a legal contract against plaintiff 
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in behalf of another. There was no question of 
“restoration” but merely a question of damages. 

The case of Haynes v. Rudd, as cited by the 
principal case was based on a prior decision by 
Folger, C. J., in Haynes v. Rudd. 83 N. Y. 251, 
which ‘case reversed the opinion in 17 ager 477; 
and very little reasoning is indulged i ae A 
Folger said; “If there was simply a caviinniad: 
ing of felony, both plaintiff and defendant on 
an equality, agreeing that the plaintiff should 
give his promise -to the defendant, and that 
therefor the defendant should give his oral 
promise to conceal the felony and abstain from 
prosecuting it and withhold evidence, then they 
were in pari delicto and the law will leave them 
where it finds them (Fivaz v. Nicholls, 2 C. B. 
51).” But who disputes that? He does not 
discuss the question at all how the maker paying 
to a bona fide holder by compulsion comes under 
that principle. 

The case of Fivaz v. Nicholls, supra, sustains 
indeed the principal case, but it goes further than 
any American court would recognize, for it de- 
cides that though it was alleged that the plaintiff 
was a pauper and defendant in the subsequent 
suit was the real plaintiff in the former suit, 
this could not avail because the plaintiff in the 
subsequent suit was in pari delicto in the trans- 
action in which the note was given. 

Haynes v. Rudd, 17 Hun. 477, reversed as 
above said, said: “The fact that it was a vol- 
untary payment would have defeated a recovery 
under the maxim potior est conditio defendentis. 
But when the note was put by the defendant 
into the hands of the bona fide holder that placed 
it beyond the power of the maker of the note to 
refuse to pay it, and as he did not pay it of his 
own volition; but because the law compelled the 
payment thereof, he was not a party willingly 
parting with a consideration based upon an il- 
legal promise.” 

The court further said: “In the case in hand 
the party does not seek to support his action by 


adopting and affirming the illegal corrupt con-* 


tract. It is rather a disaffirmance of it, a dis- 
regard of the void agreement to pay, a renuncia- 
tion of it and of the promise contained in the 
note, standing up and saying although [ un- 
lawfully agreed and unlawfully promised in my 
note, I did not pay my money voluntarily, but 
the defendant by means of the transfer of my 
note coerced and compelled me to pay away my 
money which I now ask him to return by re- 
storing to me in damages its equivalent.” Why 
this does rot state the situation we are at a 
loss to understand, and it seems remarkable that 
what one court calls relying on an illegal con- 
tract another savs is the very ,reverse. 

This case followed Gilmour v. Thompson, 40 
How. Pr. tc8, which held and cited a very great 
number of cases that where a note whose con- 
sideration was illegal was transferred before 
maturity, the maker could recover. for being 
compelled to pay it because the payment was not 
voluntary, which fact is necessary to make the 
principle in part delicto apply. 

It seems to us that the lower New York courts 
are sustained by better reasonings and by a better 
policy. 

That payment fo a bona fide holder of a note 
is not a voluntary payment and that generally 
this will give a right of action against pavee, 
where there was no consideration for note has 


often been held. Moder Coal, 14 Ind. App. 
299, 42 N. E. 945, 56 Am. St. Rep. 304; Richard- 
son y. pag 148 Ill. 563; Nashville Lumber 
Co. Fourth Nat. Bank, 94 Tenn. 374, 45 Am. 
St. a 727. c 











NEWS ITEM. 


1912 MEETING OF THE AMERICAN BAR 


ASSOCIATION. 


The Twenty-fifth Annual Meeting of the As- 
sociation will take place at Milwaukee, Wis- 
consin, on Tuesday, Wednesday and Thursday, 
August 27, 28 and 29, 1912. 

The sessions of the Association will be held 
at 10 o'clock a. m. on Tuesday, Wednesday and 
Thursday; at § o’clock p. m. on Tuesday and 
Wednesday. They will be held in Juneau Hall, 
first floor Auditorium Annex, corner Fifth and 
Cedar streets. 

The sessions of the Section of Legal Educa- 
tion will be held on Wednesday, August 28, at 
3 o’clock p. m., and Thursday, August 29, at 2:30 
o’clock p. m, in Room A, second floor Auditor- 
ium Annex. 

The session of the Section of Patent, Trade- 
Mark and Copyright Law will be held on Wed- 
nesday, August 28, at 3 o’clock p. m., in Room 
D, second floor Auditorium Annex. 

The Comparative Law Bureau will hold its 
session on Monday, August 26, at 2 o’clock 
p. m., in Room A, second floor Auditorium An- 
nex, 

The Twelfth Annual Meeting of the Associa- 
tion of American Law Schools will be held on 
Monday, August 26, at 8 o’clock p. m., and on 
Tuesday, August 27, at 3 o’clock p. m., in George 
H. Walker Hall, first floor Auditorium Annex. 

The Twenty-first Annual Conference of the 
Commissioners on Uniform State Laws will be- 
gin its sessions on Wednesday, August 21, at 
10 o’clock a. m., being Wednesday of the week 
previous to the meeting of the American Bar 
Association. The meetings will be held in the 
U. S. Court Room, Federal Building. 

The General Council will meet in the Direc- 
tors’ Room, second floor Auditorium Annex, The 
first meeting of the General Council will be held 
on Monday, August 26, at 9:30 o’clock p. m. 

The Executive Committee will hold its first 
meeting in the Club Room of Hotel Pfister on 
Monday, August 26, at 8:30 o'clock p. m. 

Programme of the Association. 
Tuesday Morning, August 27, 10 O'clock, 

The President’s Address, by S. S. Gregory, of 
Illinois, communicating the most noteworthy 
changes in Statute Law on points of general 
interest, made in the several States and by 
Congress during the preceding year. 

Nomination and Election of Members. 

Election of General Council. 

Report of the Secretary. 

Report of the Treasurer. 

Report of the Executive Committee. 

Tuesday Evening, August 27, 8 O'clock. 

Reports of Standing Committees and Discus- 
sion of Reports. 

Jurisprudence ard Law Reform. 

Judicial Administration and Remedial 
cedure. 

Legal Education and Admissions to the Bar 

Commercial Law. 


Pro- 
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International Law. 

Grievances. 

Obituaries. 

Law Reporting and Digesting. 

Patent, Trade-Mark and Copyright Law. 

Insurance Law. 

Uniform State Laws. 

Taxation. 

Comparative Law Bureau. 

Wednesday Morning, August 28, 10 O’clock, 

The Annual Address, by Frank B. Kellogg, of 
Minnesota, on “New Nationalism.” 

Discussion upon the subject of the paper. 

Unfinished Reports of Standing Committees. 

Reports of Special Committees and Discussion 
of Reports. 

To Suggest Remedies and Formulate Proposed 
Laws to Prevent Delay and Unnecessary Cost in 
Litigation. 

Compensation for Industria] Accidents and 
their Prevention. 

To Present to Congress Bills Relating to 
Courts of Admiralty, 

To Oppose the Recall of Judges. 

Government Liens on Real Estate. 

Publicity. 

Wednesday Evening, August 28, 8 O’clock, 

A vaper by Hon. George Sutherland, United 
States Senator from Utah, on “The Courts and 
the Constitution.” , 

Unfinished Committee Reports. 

Thursday Morning, August 29, 10 O’clock. 

A symposium on the general topic, “The 
American Judicial System,” under the follow- 
ing sub-titles: 

(a) The Judges, by Henry D. Estabrook, of 
New York. 

(b) The -Lawyers, by Joseph C. France, of 
Maryland. 

(c) The Procedure, by Frederick N. Judson, 
of Missouri. 

Discussion upon the subject of the paper. 

Nomination of Officers. 

Unfinished business, 

Miscellaneous business. 

Election of Officers. 

The Annual Dinner will be given by the As- 
sociation at 7:30 o’clock p. m., on Thursday, 
August 29, at the Plankinton House, Grand 
avenue and West Water street. A charge of 
$4.00 for dinner ticket will be made to each 
member and delegate. The balance of the din- 
ner expense will be paid by the Association. 

The headquarters of the Association will be 
at the Hotel Pfister, corner of Wisconsin and 
Jefferson streets, The Register will be placed 
in the corner store on the main floor of the Hotel 
Pfister, except during the session of the As- 
sociation, when the Register will be placed in 
the staircase hall on the first floor of the Audi- 
torium Annex. ' 

Members and delegates are particularly re- 
quested to register at headquarters, as soon as 
convenient after arrival, in order that the Hst 
of those present may be complete. During the 
sessions of the Association the Register will be 
kept at the place of meeting. 

The attention of standing committees is called 
to the provision of the by-laws by which they 
are required to meet every year, at such hour 
as the respective chairmen may appoint, on the 
day preceding the annual meeting, at the place 
where the same is to be held. All such com- 
mittees will also meet at the Hotel Pfister on 
Monday, August 26, at 9:30 o’clock p. m., when 





a separate room for each committee will be as- 
signed. 
Entertainments. 

Tuesday, August 27, 3:30 p. m., reception for 
ladies at Hotel Pfister, corner Jefferson and 
Wisconsin streets. 

Wednesday, August 28, 8:00 p. m., theatre 
party for ladies at either the Majestic or the 
Davidson Theatre. Reception committee will 
meet the ladies at 7:30 p. m, and escort them 
from Hotel Pfister to the theatre. 

Wednesday, August 28, 3:00 p. m., automo- 
bile ride for gentlemen, starting from Hotel 
Pfister and going through the business and 
manufacturing districts of Milwaukee, with view 
also of National Soldiers’ Home, .parks and 
boulevards, and the City’s Bay. The ride. will 
be continued at Whitefish Bay on the Lake 
Drive. Refreshments will be served at White- 
fish Bay. 

(The foregoing subject to revision by the 
local committee; changes, if any, to be an- 
nounced at the opening of the Convention.) 

Mr, Carl F. Geilfuss, Wells Building, Milwau- 
kee, has charge of hotel reservations for mem- 
bers and delegates. Rooms should be reserved 
in advance. Mr. Geilfuss will assign rooms in 
the order in which applications are received. 
Care should be taken to indicate how many 
persons will occupy each room and whether 
rooms are desired with or without bath. Prefer- 
ence as to hotel should be indicated. 

Conclusion, 

The dues are $5.00 a year for members. Dele- 
gates who are not members pay no dues. There 
is no initiation fee. There are no additional 
dues for membership of a Section. 

In preparing for debate, members are re- 
quested to bear in mind the by-law that no 
person shall speak more than ten minues at a 
time nor more than twice on one subject. 

GEORGE WHITELOCK, Secretary, 
W. THOMAS KEMP, Assistant Secretary. 
1408 Continental Building, Baltimore, Md. 

August 10, 1912. 

Programme of the Section of Legal Education, 

The sessions will be held in Room A of the 
Auditorium Annex, second floor, on Wednesday, 
August 28, at 3 o’clock p. m., and Thursday, 
August 29, at 2:30 o’clock p. m. : 

Wednesday Afternoon, 

Annual address of the Chairman of the Sec- 
tion, on “The Work and Aims of the Section,” 
by Hollis R. Bailey, of Massachusetts. 

A paper on “The Relation of Legal Education 
to Simplicity in Procedure,” by John B. Wins- 
low, Chief Justice of the Supreme Court of Wis- 
consin. 

A paper on “The Importance of Actua] Ex- 
perience at the Bar as a Preparation for Teach- 
ing Law,” by, Harlan F. Stone, Dean of the 
Columbia University Law School. 

Report of the Secretary of the Section. 

Discussion of the topics presented. 

Thursday Afternoon. 

A paper on “The Recent Movement Towards 
a Realization of Ideals in Legal Bthics,” by 
Charles A. Boston, of New York. 

Propositions and suggestions from the com- 
mittee on Standard Rules for Admission to the 
Bar. 

Discussion of the topics presented, including 
especially Proposition I, requiring that candi- 
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dates shall, on admission, be citizens of the 
United States, and Proposition XI, requiring 
one year of clerkship in an approved law 
office, supplementing the regular law school 
course. 

CHARLES M. HEPBURN, Secretary, 
Indiana University School of Law, Bloomington, 

Indiana. 

Programme of the Section of Patent, Trade- 
Mark and Copyright Law. 

The meeting will be held in Room D, second 
floor Auditorium Annex, on Wednesday, August 
28, at 3 o'clock p. m. 

Address of the Chairman, Robert S. Taylor, 
of Indiana. 

Papers by W. A. Redding, of New York, Ar- 
thur L. Morsell, of Wisconsin, and J. Nota 
McGill, of the District of Columbia. 

J. NOTA McGILL, Secretary, 
Washington, D. C. 
Programme of the Comparative Law Bureau. 

The Annual Meeting will be held in Room A, 
second floor Auditorium Annex, on Monday, 
August 26, at 2 o’clock p. m. 

The order of business will be as follows: 

Reading of Minutes, 

Annual Address of the Director, Simeon E. 
Baldwin, of Connecticut. 

Treasurer’s Report. 

Report to American Bar Association. 

Discussion of submited topics. 

Election of Officers and Managers, 

New Business, 

Membership and participation at the meeting 
are classified as follows: 

Class A. All Members of the American Bar 
Association. 

Class B. State Bar Associations, by three 
delegates each. 

Class C. Law Schools, Law Libraries, Institu- 
tions of Learning, City and County Bar Associa- 
tions, by two delegates each, 

Class D. Individual lawyers who are not 
members of the American Bar Association, by 
personal attendance. 

SIMEON E. BALDWIN, Director, 
New Haven, Conn. 
WILLIAM W. SMITHERS, Secretary, 
1100 Land Title Bidg., Philadelphia, Pa. 
Pregramme of the Association of American Law 
Schools. 

The Twelfth Annual Meeting will' be held on 
Monday, August 26, at 8 p. m., and on Tuesday, 
August 27, at 3 p. m., in Walker Hall, -Auditor- 
ium Annex, Milwaukee, Wisconsin. 

The Headquarters of the Association will be 
at the Hotel Pfister in Milwaukee, where a 
meeting of the Executive Committee will be 
held at 10 a. m., Monday, August 26. 

Each member of the Association is entitled 
to be represented at the Association meeting by 
not more than four voting delegates. The pro- 
gramme of the meetings of the Association, so 
far as now arranged, will be as follows: 

Monday, August 26, 8 p. m. 

Annual Address of the President, Professor 
Roscoe Pound, of Harvard University, on 
“Taught Law.” 

Address by Professor Walter W. Cook, of the 
Chicago Universitv Law School, on “The Place 
of Equity in Our Lggal System.” 

W. N. Hohfeld, of the Stanford University 
Law School, will open the discussion of Pres- 
ident Pound’s Address. Professor Henry Scho- 





field, of the Northwestern University Law 
School, will lead in the discussion of Professor 
Cook's address. j 

Immediately following the first session of the 
meeting an informal reception and smoker will 
be held in one of the rooms of the Auditorium 
Annex, adjoining Walker Hall. 

Tuesday, August 27, 3 p. m. 

Address by Dean William G. Hastings, of the 
University of Nebraska College of Law, on 
“Moot and Practice Courts.” 

Dean Edward W. Hinton, of the University 
of Missouri Law School, will open the discussion 
of Dean Hastings’ address. 

At the close of the discussion of the ad- 
dress, business matters requiring action by the 
Association and the report of the Executive 
Committee will be presented. 

GEORGE P. COSTIGAN, Jr., Secretary-Treas., 
Northwestern University School of Law, 
Chicago, Ill. 


Conference of Commissioners on Uniform State 
Laws. F 

The Twenty-second Conference will be held in 
the U. S. Court Room, Federal Building, begin- 
ning Wednesday, August 21, 1912, at 10 o’clock 
a. m. 

All members of the American Bar Associa- 
tion, and particularly the members of its Com- 
mittee on Uniform State’ Laws, as well as the 
representatives of commercial or other bodies 
interested in uniform laws relating to partner- 
ship, incorporation, workmen’s compensation or 
other subjects which may be considered by the 
Conference, are cordially invited to attend. The 
members of the Committee on Uniform State 
Laws of the American Bar Association are also 
invited to take part in the preparation, ex- 
amination and discussion of bills relating to 
such matters, 

WALTER GEORGE SMITH, President, 

1006 Land Title Building, Philadelphia, Pa. 

CHARLES THADDEUS TERRY, Secretary, 
100 Broadway, New York, N. Y. 
Officers American Bar Association, 1911-1912. 

President—Stephen S. Gregory, Chicago, Il. 

Secretary—George Whitelock, 1408 Continen- 
tal Bldg., Baltimore, Md. 

Treasurer—Frederick E. Wadhams, 37 Twed- 
dle Bldg., Albany, N. Y. 

Assistant Secretary—W. Thomas Kemp, 1408 
Continental Bldg., Baltimore, Md. 

Executive Committee—Ex Officio: The Pres- 
ident, the Secretary, the Treasurer, Edgar H. 
Farrar, New Orleans, La. Elected Members: 
Ralph W. Breckenridge, Omaha, Neb.; Lynn 
Helm, Los Angeles, Cal; John Hinkley, Balti- 
more, Md.; Hollis R. Bailey, Boston, Mass.; Aldis 
B. Browne, Washington, D. C. 

Section of Legal Education—Hollis R. Bailey, 
Boston, Mass., Chairman; Charles M. Hepbua-n, 
Bloomington, Ind., Secretary. 

Section of Patent, Trade-Mark and Copyright 
Law.—Robert S. Taylor, Fort Wayne, _ Ind., 
Chairman: J. Nota McGill, Washington, D. C., 
Secretary. . 

Comparative Law Bureau—Simeon FE. Bald- 
win, New Haven, Conn., Director; William W. 
Smithers, Philadelphia, Penn., Secretary; Efgene 
Cc. Massie, Richmond, Va., Treasurer; Robert P. 
Shick, Penn., Assistant Secretary. 

Association of American Law Schools—Ros- 
coe Pound, Harvard Law School, Cambridge, 
Mass., President; George P. Costigan, Jr., North- 
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western University School of Law, Chicago, IIl., 
Secretary-Treasurer, 

Conference of Commissioners on 
State Laws—Walter George Smith, Philadel- 
phia, Pa., President; A. T. Stovall, Okolona, 
Miss., Vice-President; Charles Thaddeus Terry, 
100 Broadway, New York, Secretary; Talcott H. 
Russell, New Haven, Conn., Treasurer; M. Grun- 
thal, 100 Broadway, N. Y., Assistant Secretary. 

American Institute of Criminal Law and Crim- 
inoloxy---John B. Winslow, ‘Madison, Wis., Pres- 
ident; Eugene A. Gilmore, Madison, Wis., Secre- 
tary; Bronson Winthrop, New York, N. Y., 
Treasurer. 


Uniform 


MEETING OF THE MICHIGAN BAR ASSOCIA- 
TION. 
To the Members of the Michigan State Bar As- 
sociation: 

The twenty-second annual meeting of our 
Association will be held at Saginaw, Wednes- 
day and Thursday, September 4 and 5, 1912. 

Programs, setting forth the order of exer- 
cises, will be prepared as soon as possible, but 
it can be announced at this date that the mat- 
ters under discussion will include Procedural 
Reform in Michigan, and Home Rule for Michi- 
gan Municipalities, and, probably, the recall of 
judges, 

Further announcement will be made in re- 
gard to the program and banquet of State As- 
sociation from time to time. Please reserve 
the dates (September 4 and 5) and assure the 
officers and committees of a large attendance 
at this year’s meeting. 

Very truly yours, 
WM. J. LANDMAN, Sec’y. 

Grand Rapids, Mich. 








CORAM NON JUDICE. 


SHALL THERE BE A DEFINITE ORGANIZA- 
TION TO CO-ORDINATE OUR CARRYING 
INTO EFFECT DEFINITE PLANS FOR RE- 
FORM IN PROCEDURE? 

Mr. Herbert Harley, of Chicago, who contrib- 
utes to this issue of the Journal is one of the 
leaders in an organized effort to effect certain 
important changes in judicial procedure. In 
writing us recently Mr. Harley said: 

“My interest in the ‘reform in civil procedure’ 
arises from the fact that I am engaged for a 
year in a study of the entire situation to as- 
certain the factors and needs in the developing 
movement looking to a more efficient adminis- 
tration of justice generally throughout’ the 
country. ‘To that end I am interviewing repre- 
sentative lawyers and jurists in the principal 
cities. 

“Your invitation to contribute to your num- 
ber devoted to reform in procedure is highly 
acceptable, but I would have preferred a more 
definite part of it for consideration. Inas- 
much as you choose to give me entire freedom 
as to subject, I have written a general sketch 
of the situation as I estimate it after several 
months’ spent in meeting the leading legal 
and Eastern 


minds of a number of Central 
States. 

“It is my opinion that definite organization 
should exist for encouraging research, publish- 





ing results, and finally carrying out enlighten- 
ed programs for legislation. It should be pos- 
sible to employ those few best fitted for the 
academic work, co-ordinate their work with the 
voluntary effort of practicing lawyers, and car- 
ry on a propaganda within the profession.” 

We concur heartily with Mr. Harley in re- 
gard to the necessity for a national movement 
or committee which will take the pains to gath- 
er together the researches and efforts of other 
lawyers, law students and bar associations and 
carry On a campaign’ within the profession. 

Mr. Harley is engaged in organizing a na- 
tional movement of this kind. We shall be glad 
from time to time to publish the results that 
are attending Mr. Harley’s efforts which we 
are sure will prove interesting to the bar. ‘ 

A. H. R. 








BOOKS RECEIVED. 


Street Railway Reports. Reporting the Elec- 
tric Railway and Street Railway Decisions of 
the Federal and State Courts in the United 


States. Edited by Austin B. Griffin, of the Al- 
bany Bar and Arthur F. Curtis, Delhi, N. Y. 
Volume 7. Price $35.00 for the 7 volumes. Al- 
bany, New York: Matthew Bender & Co. Re- 
view will follow. 

Cyclopedia of Law and Procedure. By Wil- 
liam Mack, LL. D., Editor-in-chief. Volume 40. 


Price, $7.50 per volume. 
can Law Book Co. 


New York: The Ameri- 
Review will follow. 
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HUMOR OF THE LAW. 


“Did the prisoner ofter any resistance?” 

“Only a dollar, your honor, and I wouldn't 
take it.’—Minneapolis Journal. ‘. 

Lawyer's Office Boy (excitedly)—What dy’e 
think, kid? De boss gimme a grand-stand tick- 
et fer de ball game dis atternoon! 

Broker’s Office Boy—Gee! What have youse 
got on him?—Denver News. 


A local justice of the peace was about to 
perform the marriage ceremony for a colored 
couple who called at his office for the purpose, 
Previous to the performance of the “official 
act” the justice proceeded to ask the usual 
questions of the prospective groom as to his 
father’s Christian name and his mother’s maid- 
en name, whereupon the future bride chimed 
in with this remark: 

“You all better not ask me what my father’s 
maiden name is, ’cause I don’t know!”—Nation- 
al Monthly. 


Lawyer: “My client painted a picture of this 
young lady, your Honor, and she claims it does 
not do her justice.” 

Judge—“Does not do her justice did you 
say?’ 

“Yes, your Honor; and she was foolish enough 
to think she could get it by bringing the case 
before you!”—yYonkers Statesman. 
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Weekly Digest ef ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resert, and ef all the Federal Courts. 
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1. Anmnuities—Joint Annuitants.—Where a 
deed contemplated that payment of interest on 
purchase-money notes should continue during 
the joint lives of the grantors and the life of 
the survivor by way of an annuity, the survivor 
may recover the entire annuity, and not merely 
a moiety thereof.—Kertz v. Grimminger, Tex., 
146 S. W. 1008. 

2. Attachment—Practice—The sureties on a 
bond in replevin of attached property cannot 
procure abatement of the attachment writ for 
any falsity in the affidavit for attachment.— 
Hart v. Jopling, Tex., 146 S. W. 10%4. 

3. Banks and Banking—Forged Draft.—A 
bank remitting money on a forged draft sent 
to it by a correspondent, although negligent in 
not ascertaining the forgery before remitting, 
held entitled to recover of the correspondent’s 
bank.—First Nat. Bank v. Farmers’ & Mer- 
chants’ State Bank of Ballinger, Tex., 146 S. W. 
1034. 

4. Bills and Notes—Bona Fide Holder.—The 
purchase, by one wno invests his money in 
commercial paper, of a note, fair on its face, 
from a person who has lawsuits over other 
notes, or has a shady reputation, is not suffi- 
cient to put the purchaser on notice that there 
was fraud in the procurement of the note.— 
Vaughan v. Brandt, Idaho, 123 Pac. 591. 

5. Notice.—Knowledge of indorsee before 
maturity, for valuable consideration, that mak- 
ers of note were married women held not to de- 
prive him of right to rely on implied guaranty 
of indorser that makers were competent to 
econtract.—In re Young’s Estate, Pa., 83 Atl. 
201. 

6. Breach of the Peace—Intruders.—If one is 
in possession of land, he may, if in so doing he 
does not use unnecessary violence, eject intrud- 
ers, without being guilty of a breach of the 
peace; but not so, though he be the owner of 











the land, if they, and not he, be in the actual 
possession.—State v. Webb, Mo., 146 S. W. 805. 

7. Carriers of Goods—Pleading.—in the ship- 
per’s action in tort, a carrier relying on a writ- 
ten contract restrictive of its common-law lia- 
bility must plead and prove such contract.— 
Deierling v. Wabash R. Co., Mo., 146 S. W. 814. 

8. Carriers of Passengers—Ejection.— Where 
a passenger was ejected, first, because his tick- 
et had expired, and second, because he refused 
to pay fare, except with a ticket from the point 
of junction to destination, he was entitled to 





recover, if he thought his original ticket was 
good, buc not if he knew it was phy ggroggerse 
Whittemore v. Boston & M. R. R., N. H., 83 Atl. 
125. 


9. Constitutional Law—Due Process of Law. 
—An order of a state railroad commission re- 
quiring trackage connections between compet- 
ing railroads for interchange of business is 
not due process of law if the order is arbitrary 
or unreasonable and not justified by public 





nec v. Fairchild, 32 Sup. Ct. Rep. 
535. 
10. Contracts—Consideration.—A promise 


promise to do a 
Erny 


cannot be conditioned on a 
thing to which a party is already bound. 
v. Sauer, Pa., 83 Atl. 205. 
11.——Construction.—The intent of the par- 
ties to a contract must be ascertained, if pos- 
sible, from the language, and not by introduc- 
ing words importing an unexpressed intention. 
Beech Grove Improvement Co. v. Title Guaran- 
ty & Surety Co., Ind., 98 N. E. 373. 
12.——Rescission.—In order to rescind a con- 
tract for misrepresentations, it is not essential 
that the party making the representations knew 
that they were false, if they were in fact false 
and material, and the rescinding party had a 
right to rely thereon, and did so.—Smith  v. 
Columbus Buggy Co., Utah, 123 Pac. 580. 

13. Restraint of Trade.—A contract, by 
which the seller of a livery business to a rival 
agreed not to engage in the same business in 
the same town, which was a small one, while 
the buyer continued in business there, was not 
contrary to public policy as in general restraint 
of trade.—Breeding v. Tandy, Ky., 146 S. W 
742. 

14. Corporations—Burden of Proof.—An inno- 
cent holder of a check given in the name of 
the corporation by its treasurer must prove the 
authority of the treasurer to give the instru- 
ment.—M. H. Marcus & Bro. v. National Film 
Distributing Co., 1385 N. Y. Supp. 37. 

15.——Guaranty.—A corporation may make a 
contract of guaranty for the benefit of third 
parties in furtherance of the object of its crea- 
tion, or when reasonably necessary in the con- 











duct of its business.—-J. P. Morgan & Co. v. Hall 
& Lyon Co., R. I., 83 Atl. 113. 
16. Insolvency.—One having a claim 


against an insolvent surety company which is 
disalldwed because the claim did not accrue be- 
fore proceedings to dissolve the company began 
is entitled to his proper division from any sur- 
plus remaining after all the claims in existence 
when the action for dissolution was commenced 
have been discharged.—People v. Metropolitan 
Surety Co., N. Y., 98 N. E. 412. 

17. Promoters.—The promoter of a_  cor- 
poration who knowingly sanctions the circula- 
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tion of a prospectus containing untrue state- 
ments of material facts tending to mislead the 
public is liable to persons. injured thereby.— 
Downey v. Finucane, N. Y., 98 N. E. 391. 


18. Unpaid Subscriptions.—Where  corpor- 
ate directors have authority to maintain an ac- 
tion for unpaid subscriptions, a stockholder 
cannot, in an action at law, question the pur- 
pose for which the money was being collected. 
—Brookline Canning & Packing Co. v. Evans, 
Mo., 146 S. W. 828. 





19. Criminal Law—Alibi.—It is not error to 
charge that the onus is on the accused to verly 
his alibi, not beyond a reasonable doubt, but fo 
the satisfaction of the jury.—Kirksey v. State, 
Ga., 74 S. E. 902. 

20.——Evidence.—In a prosecution for subor- 
nation of perjury where defendant was accus- 
ed of suborning only one witness, evidence that 
in furtherance of his plan he suborned another 
witness is admissible.-—People v. Toledo, 135 N. 
Y. Supp. 49. 

21.—-—-Former Acquittal.—If a person shoots 
at one person and strikes another, and is pros- 
ecuted for assaulting the person struck, he can- 
not be afterwards prosecuted for assaulting the 
one he intended to strike.—Vining v. State, Tex., 
146 S. W. 909. 

22. Former Jeopardy.—The discharge of a 
jury before verdict, although over the objection 
of accused, does not constitute former jeopardy. 
—State v. Van Ness, N. J., 83 Atl. 195. 

23. Instructions.—In the absence of a re- 
quest, the omission to charge that the jury are 
the judges of the law and the facts is not error, 
and such omission does not deprive accused of 








the right granted him by Const. art. 1, § 2, 
par. 1.—Reddick v. State, Ga., 74 S. E. 901. 
24.——-Judge as Prosecutor.—When a judge 


of a court of record vacates the bench and pros- 
ecutes a person in the court over which he pre- 
sides before a jury drawn and impaneled by 
him, a judgment of conviction will be reversed. 
—Lilly v. State, Okla., 123 Pac. 575. 


95, 








Practice —One present in court for the 
purpose of being tried under a criminal accusa- 
tion may be placed on trial on another accusa- 
tion of an offense growing out of the same 
transaction, though no warrant for his arrest 
was issued upon the second affidavit.—Harris 
v. State, Ga., 74 S. E. 895. 

26.——Punishment.—Under the statute a per- 
son having sufficient intelligence to know right 
and wrong is legally responsible for his acts, 
otherwise not, and a person whose mind is be- 
low normal, if guilty, is liable to the same pun- 
ishment as a person of normal mind.—Hogue 
v. State, Tex., 146 S. W. 905. 

27. Criminal ividence—Admissibility.—Any 
fact is admissible tending to show the intent 
of defendant, though it may tend to prove a 
separate defense.—Hampton y. State, Okla., 123 
Pac. 571. 

28.——Joint Defendants.—EHither party to a 
criminal case may introduce any pertinent evi- 
dence tending to prove an issue or lessen the 
adverse effect of any proper deduction made by 
evidence introduced against him.—Sweeney v. 
State, Tex., 146 S. W. 883. 

29. Damages—Evidence.—In an action for the 
reasonable value of services, the fact that 
plaintiff did not prove the value of the services 





did not defeat a recovery, since he would be 
entited at least to nominal damages.—Pierce v. 
Aiken, Tex., 146 S. W. 950. 

30. Medical Services.—The jury in an ac- 
tion for personal injuries may not allow any- 
thing for medical attention, unless there is 
proof of the necessity and reasonableness of 
such expenses.—St. Louis Southwestern Ry. Co. 
of Texas v. Kirby, Tex., 146 S. W. 1005. 


31. Death—Expectancy.—In an action for 
negligence causing death, evidence of deceas- 
ed's life expectancy held competent, although 
plaintiffs were minor children who would have 
no legal right to aid from their father after 
majority.—Freeman v. Moreman, Tex., 146 S. 
W. 1045. 

32. Deeds—Registration.—Registration of a 
deed held prima facie evidence of a delivery to 
the grantee, and usually equivalent thereto.— 
Belgarde v. Carter, Tex., 146 S. W. 964. 

33. Descent and Distribution—Full Faith and 
Credit.—The rule that the full faith and credit 
clause in the federal constitution cannot com- 
pel a state to recognize a foreign divorce de- 
cree based on service by publication does not 
prevent such recognition, if it is according to the 
policy of the courts of the state to do so.—How- 
ard v. Strode, Mo., 146 S. W. 792. 

34.  Diverce—Residence.—Where a husband, 
who has lived for more than a year in this 
state, files a suit for divorce, and the wife, 
though a resident of another state, files a libel 
in answer thereto, asking for a divorce, the 
residence of the husband gives the court juris- 
diction.—Shatney v. Shatney, N. H., 83 Atl. 124. 


35. Disturbance of Public Assemblage—In- 
tent.—In a prosecution for disturbing a_re- 
ligious assembly, it was sufficient to prove that 
the act of disturbance was done intentionally, 
without evidence that accused had a specific 
intent to disturb—Walker v. State, Ark., 146 
S. W. 862. 

36. Domicile—Defined.—One’s domicile is the 
place where he has his true, fixed, and perma- 
nent home and principal establishment, to which 
he intends to return whenever absent.—United 
States Trust Co. v. Hart, 135 N. Y. Supp. 81. 

37. Easements—Obstructing.—Where one’s 
title to land is subject to an easement of pas- 
sage to a certain height, he cannot, by the erec- 
tion of a wind-break, so decrease the height 
that it is not sufficient and reasonable for the 
passageway.—Williamson v. McMonagle, Del., 
83 Atl. 139. 

38. Evidence—Boundaries.—An owner of land 
is presumed to know his own boundaries.— 
West Lumber Co. v. Chessher, Tex., 146 S. W. 
976. 

39. Good Character.—In civil actions, the 
character of either party, until assailed, cannot 
be inquired into, unless it is put in issue in 
cases like libel, slander, and malicious prosecu- 
tion.—Hatch v. Bayless, Mo., 146 S. W. 839. 

40. Executors and Administrators—Trust 
Fund.—In a broad sense, the representative of 
a decedent holds his estate as a trust fund for 
the payment of his debts.—Bankers’ Surety Co. 
v. Meyer, N. Y., 98 N. E. 399. 

41. Explosives—Proximate Cause,—Negligence 
of defendant’s employee in placing dynamite 
under plaintiff’s porch was the proximate cause 
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of injury produced by an explosion, caused by 
Roman candles fired by plaintiff's’ son.—Moore 
v. Jefferson City Light, Heat & Power Co., Mo., 
146 S. W.. 825. 


42. Fraud—Opinions.—Expressions of opinion 
known to be false and uttered with traudulent 
intent held actionable as fraudulent represen- 
tations—Houston v. Darnell Lumber Co., Tex., 
146 & W. 1061. 

43. Frauds, Statute of—Independent Contract. 
—An agreement by defendant to pay the premi- 
ums on an insurance policy issued in the name 
of another held not within the statute of frauds, 
as a promise to pay another’s debt, where the 
policy was taken out at defendant's request, 
and was in fact for his benefit—Ripley Vv. 
Ocean Accident & Guarantee Corporation, Tex., 
146 S. W. 974. 


44.——_Waiver.—Defendant’s failure to plead 
the statute of frauds to an oral contract of em- 
ployment not to be performed within a year 
held a waiver of that defense.—Kelley v. T. L. 
Smith Co., 135 N. Y. Supp. 16. 

45. Gifts—Confidential Relationw—Where a 
son, who had only shortly reached his majority, 
conveyed all of his property, which consisted of 
land, by way of gift to his father, who was a 
masterful man, the conveyance is invalid; it 
appearing that the son had no competent dis- 
interested advice——Fritz v. Fritz, N. J., 83 Atl. 
181. 

46. Homestead—Antecedent Debt.—A home- 
stead is not exempt from debts contracted an- 
tecedent to its acquisition—Butler v. Roer, 
Mo., 146 8S. W. 811. 

47. Tenancy in Common.—A tenant in com- 
mon may acquire a homestead in land owned in 
common with others—Powell v. Ott, Tex., 146 
S. W. 1019. 

48. Infants—Disaffirmance.—The question of 
what is a reasonable time within which to bring 
a suit to disaffirm a conveyance made in infan- 
cy is one of fact.—Salser v. Barron, Tex., 146 
5s. W. 1039. 

49.  Injunction—Encroachments.—An _ injunc- 
tion will not be granted a tenant, merely be- 
cause encroachments of the landlord are a con- 
tinuous trespass, unless the injury is substan- 
tial and irreparable.—Fletcher v. Joseph Flet- 
cher Pfeifer Clothing Co., Ark.,:146 S. W. 864. 

60.— Nominal Damages.—Complainant hav- 
ing suffered no material damage by defendant's 
breach of a contract not to re-engage in the 
livery business, complainant’s relief should be 
limited to nominal damages and an injunction. 
—Breeding v. Tandy, Ky., 146 S. W. 742. 

51. Insane Persons—Sale by Guardian.— 
Where the guardian of an insane person in- 
duces one to buy two mules upon his guaranty 
that they are sound when one of them is wind- 
broken, the buyer can recover from the estate 
the money paid by him for the mules.—Stanton 
v. Johnson’s Estate, Mo., 146 S. W. 817. 

52. Insurance—Custom.—Custom of agents in 
certain locality to renew policies without no- 
tice or request did not constitute a parol con- 
tract sufficient to support a cause of action for 
the recovery for a loss.—American Cent. Ins. 
Co. v. Hardin, Ky., 146 S. W. 418. 


53. Forfeiture.—Forfeiture of policy for 
nonpayment of assessments held not waived by 


. 




















subsequent notices, nor by invitation to pay 
arrearages and be reinstated, if in good health, 
where insured took no steps towards reinstate- 
ment.—Hawkins v. Lone Star. Ins. Union, Tex., 
146 S. W. 1041. 

54. Iron Safe Clause.—Though a fire in- 
surance policy on merchandise contained an 
iron-safe clause, the failure of the insurance 
company to demand insured to produce books 
and inventories after the fire is a waiver of the 
right of forfeiture on that ground.—Spickard 
v. Fire Ass’n: of Philadelphia, Mo., 146 S. W. 
808. 

55.——Material Representations.—Representa- 
tions by an applicant for insurance that he did 
not use any malt liquors, wines, or spirits, and 
had never used malt or spirituous liquors to ex- 
cess, are material to the risk as a matter of 
law.—Forwood v. Prudential Ins. Co. of Ameri- 
ca, Md., 83 Atl. 169. 

56. Notice of Injury.—Where an accident 
insurance policy makes the obiigation to give 
notice of injury’and death conditions precedent, 
a failure to give them within a reasonable time 
invalidates all claim to indemnity.—Crotty v. 
Continental Casualty Co., Mo., 146 S. W. 833. 

57. Warranties.—A warranty in a health 
policy that insured has not been disabled with- 
in five years does not refer to temporary iliness 
resulting from influenza and tonsilitis, but has 
reference to serious disabilities; and that in- 
sured, on making an application to the board of 
education for a leave of absence with pay, de- 
scribed the illness as “serious personal illness,”’ 
and subsequently expressed the opinion that the 
iliness was the forerunner of a subsequent ill- 
ness, did not defeat recovery on the policy.— 
Smith v. Travelers’ Ins. Co., 135 N. Y. Supp. 18. 

58. Judgment—Jurisdiction.—A judgment ren- 
dered by the courts of New York as to the title 
to real property without the state is a mere 
nullity, though no party objected to the juris- 
diction.—Davis v. Tremain, N. Y.,. 98 N. E. 383. 

59. Landlord and Tenant—Preach of Coven- 
ant.—Breach by the lessee of a covenant of a 
lease is a matter of defense, and not a cross- 
demand to be pleaded as a counterclaim to an 
action by the lessee for a deposit to be return- 
ed to him at termination of lease if he had 
complied with ail the covenants and conditions 
of the lease.—Schattman v. Maze Realty Co., 
35 N. Y¥. Supp. 47. 

60. Landlerd and Tenant—-Injury to Freehold. 
—Where leased premises are injured, a right 
of action accrues to the tenant for the inter- 
ruption of the enjoyment of his estate and the 
lessening of the value of the use for the term, 
and to the landlord for a permanent injury to 
the freehold.—Fletcher v. Joseph Fletcher Pfeif- 
er Clothing Co., Ark., 146 S. W. 864. 

61. Lareeny—Recent Possession.—Where the 
evidence of defendant tended to explain pos- 
session of recently stolen cattle, it is compe- 
tent to show defendjit’s contemporaneous pos- 
session of other stolen cattle-—Davis vy. State, 
Okla., 123 Pac. 560. 

62. Libel and Slander—Libelous per se.—Any 
words imputing to a person conduct or quali- 
ties tending to injure his character or to de- 
grade or expose him to contempt, ridicule, or 
public hatred, are libelous per se.—Weeks v. 
News Pub. Co., Md., 83 Atl. 162. 
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63. Limitation of Actions—<Accrual of Action. 
—The statute of limitations would not start 
to run against an action for injuries from the 
flooding of lands merely by reason of the build- 
ing of a dam, but only from the time it actually 
caused the damage.—Brisky v. Leavenworth 
Logging, Boom & Water Co., Wash., 123 Pac. 
519. 

64. Master and Servant—Master’s Business. 
—The owner of an automobile is not liable for 
the negligence of his driver in operating the 
machine, unless the driver was engaged upon 
his master’s business and acted within the scope 
of his employment.—Cullen v. Thomas, 135 N. 
Y. Supp. 22. 

65. Municipal Corporations—Pedestrians.— 
While a pedestrian may presume that an ap- 
proaching automobile will be operated with or- 
dinary care under the circumstances, he is not 
excused from exercising ordinary care to avoid 
injury.—Rump v. Woods, Ind.. 98 N. E. 369. 

66. Primary Liability.—While a telegraph 
company was primarily bound to keep a guy 
wire pole in the street in safe condition, the 
city would be liable for injuries from its fall- 
ing, after it knew the dangerous condition of 
the pole, or should have known thereof in the 
exercise of ordinary care.—Ky., 146 S. W. 764. 

67. Novation—New Party.—Where, by way of 
novation, a new party is substituted for a for- 
mer debtor, the new party’s note is supported 
by a sufficient consideration as for his own 
debt.—In re Young’s Estate, Pa., 83 Atl. 201. 


68. Parent and Child—Contributory Negli- 
gence.—A mother was not guilty of contribu- 
tory negligence in leaving a five year old child 
with a nine year old daughter on the sidewalk, 
telling the latter to watch the child, which she 
promised to do, during the brief absence of the 
mother.—Grant v. Bangor Ry. & Electric Co., 
Me., 83 Atl. 121. 


69. Parties—Amendment.—Where a ‘widow 
originally sued individually for damages for the 
negligent death of her husband, she could not 
amend the summons, so as to sue as administra- 
trix, as such amendment changed the cause of 
action.—Bennett ‘v. North Carolina R. Co. N. 
cC., 74 S. E. 883. 

70. Partition—Parties.—As a rule, all persons 
interested in the subject-matter of a suit in 
equity or whose rights may be affected by the 
judgment should be made parties to prevent a 
multiplicity of actions and secure a final de- 
termination of their rights—Ducas v. Ducas, 
1385 N. Y. Supp. 35. 

71. Payment—Presumption.—A bond for the 
payment of money in the hands of the obligee 
raises the presumption that the indebtedness 
has not been paid, and a plaintiff suing thereon 
need not prove affirmatively that it has not been 
paid.—Conlon v. Hornstra, N. J., 83 Atl. 183. 

72. Perpetuities—Rule of.—A devise to the 
“issue” of testatrix’s niece as joint tenants, 
when the youngest should become 21 years old, 
held not invalid under the statute against per- 
petuities, but to be construed as meaning issue 
existing at time of testatrix’s death, and not 
including after-born children.—Seitz v. Faver- 
sham, N. Y., 98 N. E. 385. 

73. Pledges—Foreclosure.—In an action to 
foreclose the lien of a pledge, expenses in the 








care and insurance of the pledged property held 
not chargeable against the pledgor.—Meyer v. 
Carmer, 135 N. Y. Supp. 64. 


74. Principal and Agent—Liability—Each of 
a number of promoters is liable in damages for 
the fraud of an agent employed by them to 
effect the sale of corporate securities without 
reference to their personal guilt.—Downey v. 
Finucane, N. Y., 98 N. E. 391. 


75. Usury—A loan company making a 
usurious contract through its general agent 
and manager is bound by his acts and state- 
ments, notwithstanding undisclosed limitation 
of his authority of which the borrower had no 
notice.—Interstate Savings & Trust Co. v. 
Hornsby, Tex., 146 S. W. 960. 


76. Principal and Surety—Collateral Securi- 
ties—One having a claim against a surety on 
an attachment bond which was rendered unen- 
forceable by the surety becoming} insolvent 
and going into the hands of a receiver before 
the claim accrued may have the benefit of any 
collateral security given the surety.—People v. 
Metropolitan Surety Co., N. Y., 98 N. E. 412. 


77. Release of Surety.—Because of failure 
of a bank to apply to payment of a note, held 
by it, money on deposit with it, when the note 
fell due, to the maker’s credit, the surety is 
not released, where the deposit was a special 
one to be checked out only for paying certain 
other creditors of the maker.—Royse v. Win- 
chester Bank, Ky., 146 S. W. 738. 

78. Rights of Surety.—The rule that, where 
a surety company’s bond admits of two inter- 
pretations, an equitable construction should be 
adopted most favorable to the obligee, applies 
only when the terms of the bond are ambiguous 
and uncertain.—Beech Grove Improvement Co. 
v. Title Guaranty & Surety Co., Ind. 98 N. E. 
373. 

79. Railroads—Crossing.—Where a_ person 
on a railroad track knew of the approach of a 
train in time to escape from danger, a failure 
to give any signal was not actionable negli- 
gence.—Pope v. Wabash R. Co., Mo., 146 S. W. 
790. 

80. Interest.—In a statutory action for the 
killing of animals, interest cannot be awarded 
as compensation.—Ft. Worth & R, G. Ry. Co. v. 
Chisholm, Tex., 146 S. W. 988. 

81. Licensee.—One using, with the mere ac- 
quiesence of a railroad company, a footpath 
on the company’s right of way for her own 
convenience merely, is a bare licensee, to whom 
the company owes no duty of exercising ordi- 
nary care to make the path safe for her.— 
Chicago, R. I. & P. Ry. Co. v. Payne, Ark., 146 
S. W. 487. d 

82. Reformation of Instruments—Laches.— 
An experienced business man signing a-con- 
tract after looking it over with full opportunity 
to understand it is not entitled to reformation. 
—Hart v. Jopling, Tex., 146 S. W..1075. 

83. Mutual Mistake.—Where the grantee 
under a deed, which, by mutual mistake, does 
not correctly describe the property granted, 
has been in possession of the land, limitation 
is not a bar to the reformation of the deed.— 
Carr v. Burris, Ky., 146 S. W. 424 

84. Release—Consideration.—The considera- 
tion for a release from liabitity for injuries 
need not be tendered or refunded as a condition 
of suit if it is shown that the injured party at 
the time of executing the release was incapable 
of making the contract or was induced to sign 
it by fraud.—Beardon v. St. Louis, I. M. & S. 
Ry. Co., Ark., 146 S. W. 861. 
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85. Sales—Agreement.—An agreement by a 
seller of goods to take back all of an order of 
goods which the buyer had left over from a 
previous sale, and which he could not use, was 
not void for uncertainty as to the goods to be 
taken back.—Clayton v. Western Nat. Wall 
Paper Co., Tex., 146 S. W. 695. 


86. Deed.—The rule that, on sale of per- 
sonalty, the vendor warrants the title to be un- 
incumbered, does not apply where the vendee 
knows of the incumbrance, and it is evident 
that neither of the parties contemplated the 
conveyance of an unincumbered title.—-Dreis- 
bach v. Eckelkamp, N. J., 83 Atl. 175. 


87. Delivery F. O. B.—Where a seller of 
goods delivers them to a carrier and forwards 
bill of lading with draft attached for collec- 
tion, the title vests in the buyer without pay- 
ment of the price or actual delivery.—Robinson 
& Martin v. Houston & T. C. Ry. Co. Tex., 146 
8S. W. 537. 


88. Notice of Unlawful Use.—Mere knowl- 
edge by a seller that the buyer intends an un- 
lawful use of the goods sold, such as the keep- 
ing of a bawdy-house, will not bar recovery of 
the price, but, if the seller actively partici- 
pates in the unlawful purpose, he cannot recov- 
er; but it would be otherwise if the commodity 
sold is intended, to the knowledge of the seller, 
to be used to commit murder, treason, or other 
aaa felony.—Ashford v. Mace, Ark., 146 S. 

. 474. 


8Y. Rescission.—Purchaser of business held 
not entitled to rescind, where status quo could 
not have been restored; and hence seller was 
entitled to recover purchase price, less purchas- 
er’s damages from false representations.—Kasch 
v. Labor Temple Ass’n., Cal., 123 Pac. 452. 


90. Rescission.—Where a purchaser of 
shoes would have been justified in refusing to 
accept them because of breach of implied war- 
ranty of quality, held, that his subsequent 
agreement to pay part of the price and give 
notes for the remainder precluded him from 
rescinding.—Hill v. Hanan & Son, Tex., 146 S. 
W. 648. 


91. Time of Rescission.—While the buyer 
need not rescind the sale immediately upon dis- 
covering grounds therefor, he must _ rescind 
within a reasonable time after discovering the 
facts justifying rescission.—Smith v. Columbus 
Buggy Co., Utah, 123 Pac. 580. 


92.——-W aiver.—Actual tender of goods sold 
is waived by the buyer writing the seller that 
those already shipped are too narrow, and di- 
recting cancellation of the balance of the order, 
and thereafter inspecting at the seller’s place 
of business, the goods constituting such bal- 
ance, and rejecting them as too narrow.—Mills 
v. Knickerbocker Hat Co., 135 N. Y. Supp. 5. 


93. Specifie Performance—Parol Agreement. 
—One moving upon land under an unenforce- 
able parol agreement to care for the owner in 
consideration of the land held entitled to pay- 
ment for value of improvements and for ser- 
vices rendered under the agreement.—Bobbitt 
v. James, Ky., 146 S. W. 431. 

94. Subscriptions—Fraud.—Statements of a 
railroad committee as to what the _ railroad 
would do cannot be relied on as a fraudulent 
inducement for executing a subscription list 
for construction of the road: the subscribers 
themselves having subsequently prepared the 























written subscription without incorporating 
such statement.—Stith v. Graham, Tex., 146 S. 
W. 661. 

95. Street Railronds—Presumption.—Where 


those in charge of a street car saw plaintiff be- 
fore he got on the track, and the car, which 
was going swiftly, was visible for 300 feet. 
they had the right to assume that he would 
stop in a place of safety. and not attempt to 
cross in front of a car.—United Railways & El- 
ectric Co. of Baltimore vy. Durham, Md., 83 Atl. 
154. 

96. Rights to Street.—Street railroads have 
no superior rigift to the use of highways over 
persons on foot or with vehicles, except that, 
being confined to the tracks, others must give 
way when occasion requires.—Luby v. Morris 
County Traction Co., N. J., 83 Atl. 184. 








97. Telegraphs and Telephones—Mental An- 
guish.—Mental anguish sustained by plaintiff 
from witnessing the suffering of his wife oc- 
casioned by failure to secure the attendance 
of a physician, through severance by defendant 
telephone company of the connection of plain- 
tiff, a subscriber, may be recovered for as spe- 
cial damages.—Southwestern Telegraph & Tele- 
phone Co. v. Allen, Tex., 146 S. W. 1066. 


98. Territories—Alaska.—Alaska is a terri- 
tory of the United States within Act June 29, 
1906, extending the provisions of the interstate 
commerce act to carriers of passengers or prop- 
erty from one state or territory to any other 
state or territory, or from one place in a terri- 
tory to another in the territory.—Interstate 
Commerce Commission v. United States, 32 Sup. 
Ct. Rep. 556. 


99. Trusts—Acceptance.—The taking out of 
letters testainentary held sufficient to show an 
acceptance of a trust, where the trustee and 
executor under the will are the same.—Coudon 
v. Updegraff, Md., 83 Atl. 145. P 


100. Resulting Trust.—Where an owner 
has vested his grantee with the legal title to 
lands, and such grantee conveys to one who 
pays the purchase price, and orally agrees with 
the original owner that he may repurchase the 
land at any time within two years, there is no 
resulting trust created.—Riggin v. Robinson. 
Md., 83 Atl. 143. 


101. Usury—Device to Conceal.—Where a 
mortgage or written contract providing for the 
loan of money on security is not upon its face 
usurious, parol evidence is admissible to show 
that it is a mere device adopted to conceal a 
usurious’ transaction.—Interstate Savings & 
Trust Co. v. Hornsby, Tex., 146 S. W. 960. 


102. Vendor and Purchaser—Liens.—Debts of 
the owners of a homestead, assumed by the 
purchaser as liens thereon, heid superior to a 
vendor’s lien note accepted by the owner of 
the homestead in payment.—Quinn y. Dickin- 
son, Tex., 146 S. W. 993. 


103. Réscission.—Where a contract for the 
sale of unimproved suburban property provided 
that the price mentioned should include ail 
street improvements as advertised, the failure 
to make such improvements entitled the pur- 
chaser to rescind.—Tenant Land Co. v. Norde- 
man,, Ky., 146 S. W. 756. 

104. Tender.—Where the parties to a con- 
tract made deposits to secure performance, the 
purchaser was not entitled to recover the de- 
posit without tendering performance on _ his 
part.—Whitaker v. Willis, Tex., 146 S. W. 1004. 

105. Wilis—Construction.—A will, subject to 
two constructions, should be construed to make 
a valid provision, as against an-invalid one.— 
Seitz v. Faversham, N. Y., 98 N. E. 385. 

106. Construction.—In construing a 
the law favors the vesting of estates. 
Drowne, N. Y., 98 N. E. 401 

107. Deed.—Whether an instrument is a 
deed or will held to depend on the intention of 
the testator; and, if the intent is to convey a 
present interest, the instrument is a deed.— 
Belgarde vy. Carter, Tex., 146 S. W. 964. 

108. Waters 2nd Water Courses—Diversion. 
—For injury to plaintiff’s water rights from 
the diversion of a stream in the construction 
of a railroad, the measure of damages is the de- 
preciation in the value of the land bv reason 
of the diversion.—Wasioto & B. M. R. Co. v. 
Hensley, Ky., 146 S. W. 751. 

109. Wiéills—Intention.—Wills are construed 
more liberally than deeds in order to effectuate 

















will, 
Salter v. 








testator’s intent.—Barnett v. Barnett, Md.. 8% 
Atl. 160. 
110. Intention.—All the rules for the con- 





struction of obscure wills are meant to eluci- 
date and not to contradict the intent: and 
where the intent is clear a resort to rules of 
construction is not necessary.—Hayman v. Mor- 
gan, Ky., 146 S. W. 722. 

111. Restraint on Marriage.—A condition 
subsequent annexed to an estate or interest 
definitely conveved, in general restraint of mar- 
riagé, without limitation as to time or person, 
will, as a general rule be disregarded.—In re 
Miller's Will, N. C., 74 S. E. 888. 
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